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TCJA RUNDOWN
2018 Filing Season
MISEA

Status of the Budget Deficit
A. Budget deficit dropped through 2015 but increased
thereafter:
1. 2010 and 2011: $1.3 trillion.
2. 2013: $681 billion.
3. 2014: $483 billion.
4. 2015: $439 billion (smallest deficit since 2007).
5. 2016: $588 billion (about 3.2% of GDP).
6. 2017: $666 billion (about 3.5% of GDP).
7. 2018: $804 billion (OMB estimate; 4.2% of GDP).
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Status of the Budget Deficit
Long-Term Projections by the CBO
B. In a June 26, 2018, report, the CBO projected:
1. The TCJA will increase deficits by about $1.85 trillion between
2018 and 2028, even after subtracting about $571 billion for
estimated favorable macroeconomic effects.
2. The budget deficit will increase to 4.2% of GDP in 2018, up
from 3.5% in 2017, and climb to 5.1% by 2022. After briefly
stabilizing as a percentage of GDP, the deficit will rise to 9.5%
of GDP by 2048.
3. Federal debt held by the public will approach 100% of GDP
by 2028, and 152% by 2048. It is now 78% of GDP, the
highest level since shortly after World War II.
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Status of the Budget Deficit
Long-Term Projections by the CBO
B. In a June 26, 2018, report, the CBO projected:
4. Spending as a share of GDP will increase significantly over the
next 30 years due to the aging population receiving benefits
under Social Security and Medicare, and due to rising interest
rates.
5. Spending excluding net interest costs will rise from the recent
average of 18% of GDP (1968 to 2017) to 19% in 2018, 21%
in 2028, and 23% in 2048.
6. Net interest costs have averaged 2% of GDP over the past 50
years (a high of 3.2% and a low of 1.2%). They are projected to
be 1.6% in 2018, but will increase to 3.1% by 2028.
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Status of the Budget Deficit
Long-Term Projections by the CBO
B. In a June 26, 2018 report, the CBO projected:
7. Over the past 50 years, revenues as a share of GDP have
fluctuated between 15% and 20%.
8. Revenues are projected to remain near 16.6% of GDP from
2018 through 2021, rise to 17.5% by 2025, and then increase to
18.1% in 2026 if the individual tax cuts under the TCJA in fact
expire.
9. Revenues would increase to 18.5% of GDP by 2028 under that
scenario.
10. May 2018 CBO report: Trump budget will reduce revenue by
$604 billion over next ten years due to extending TCJA.
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Presidential Appointments
A. After significant delays, the Senate has confirmed key officials, but
other Treasury Department nominees are on hold.
1.

On August 3, 2017, David J. Kautter was confirmed as Treasury
Assistant Secretary for Tax Policy, and he also was appointed as
Acting Commissioner of the IRS.

2.

On September 12, 2018, Charles Rettig, a tax lawyer, was
confirmed as the new permanent IRS Commissioner by a Senate
vote of 64-33.

3.

Delay in approvals has been caused by Rev. Proc. 2018-38, which
ends disclosure of donors giving more than $5,000 to tax exempt
organizations, except those under §501(c)(3).
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Prior Legislation Affecting 2018
New Guidance
A. In the past 30 months, Congress passed six bills with
substantive and significant tax provisions:
1.

The Tax Cuts and Jobs Act (the “TCJA” enacted 12/22/17).

2.

The Bipartisan Budget Act of 2018 (H.R. 1892), along with the
Consolidated Appropriations Act, 2018 (H.R. 1625).

3.

The Surface Transportation and Veterans Health Care Choice
Improvement Act of 2015.

4.

The Bipartisan Budget Act of 2015 (the “BBA 2015”).

5.

The Fixing America’s Surface Transportation Act (“FAST Act”).

6.

The Protecting Americans From Tax Hikes Act of 2015 (“PATH
Act”).
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Bipartisan Budget Act of 2015
A. “Simplifies” partnership audits for partnership years beginning after
December 31, 2017:
1.

2.

Current rules provided three regimes for partnership audits:
a.

If 10 or fewer partners, IRS audits the partnership (P/S) and each
partner separately.

b.

If more than 10 partners, TEFRA rules apply.

c.

If 100 or more partners and P/S elects to be an Electing Large
Partnership (ELP), adjustments flow through for the year of
adjustment rather than the year under audit.

Act: Repeal TEFRA and ELP rules and replace with centralized
system for audit, adjustment, assessment and collection of tax. But
opt-out allowed if 100 or fewer partners.
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Bipartisan Budget Act of 2015
A. “Simplifies” partnership audits for partnership years beginning after
December 31, 2017:
3.

Proposed regulations were issued but retracted in January 2017 due to
the regulation “freeze,” and reissued in June 2017. Additional
proposed regulations are pending concerning key issues. See details
in partnership slides.

4.

Key for many: final regulations on the opt-out provisions for
partnerships with 100 or less partners (determined by how many
Forms K-1 the partnership and any S Corp. partners issue), and which
have only “eligible partners” (partnerships, trusts and disregarded
entities are not “eligible partners).
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Fixing America’s Surface Transportation Act
The “FAST Act”
A. Extends expenditure authority for the Highway Trust Fund through
9/30/2020 and certain excise taxes through September 2022 or
2023.
B. Tax offsets:
1.

Revocation or denial of passport for certain unpaid taxes.

2.

Requires the IRS to enter into qualified tax collection contracts for the
collection of inactive tax receivables, and thus resumes private debt
collection. The new program was launched in April 2017.
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Fixing America’s Surface Transportation Act
The “FAST Act”
C. Passport provisions (§7345):
1.

Secretary of State is required to deny a passport or renewal of one to a
“seriously delinquent” taxpayer, and may revoke any passport
previously issued to such person. IRS certifies.

2.

May also deny an application for a passport if the applicant fails to
provide a social security number, or provides an incorrect or invalid
number willfully, intentionally, recklessly or negligently.

3.

Exception: Emergencies or humanitarian circumstances, including
issuance of a passport for short-term use by the delinquent taxpayer to
return to the U.S.
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Fixing America’s Surface Transportation Act
The “FAST Act”
C. Passport provisions (§7345):
4.

“Seriously delinquent tax debt” includes federal tax liability
(including interest and any penalties) in excess of $51,000, for
which a notice of lien or a notice of levy has been filed. ($52,000
for 2019.)
a.

When a notice of lien has been filed, the debt is “seriously
delinquent” only if T’s administrative review rights have been
exhausted or lapsed.

b.

Debt is not seriously delinquent if it is being timely paid under an
installment agreement or OIC, or collection action is suspended
due to a CDP hearing, or innocent spouse relief has been
requested or is pending.
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Fixing America’s Surface Transportation Act
The “FAST Act”
C. Passport provisions (§7345):
5.

Taxpayer safeguards ensure that the IRS corrects erroneous
certifications, and considers actions taken by a T to remove the debt
from the category of delinquent debt.
a.

See Notice 2018-1 and IRM 5.1.12.27.7, which provide that the
State Department will hold open passport applications of a
certified taxpayer for 90 days to resolve any certification issues.

b.

The IRS began to certify taxpayers in January 2018, but only
with respect to new passport applicants or renewals. The IRS
confirmed 362,000 citizens may be denied or lose passports.

c.

Taxpayer Advocate has concerns about the program with respect
to lower-income taxpayers with cases pending before her office.
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Fixing America’s Surface Transportation Act
The “FAST Act”
D. Private Debt Collection Provisions:
1.

Requires the IRS to enter into qualified tax collection contracts
for the collection of inactive tax receivables, defined as
receivables:
a.

Removed from the active inventory for lack of resources or
inability to locate the T;

b. For which more than 1/3 of the applicable limitations period
has lapsed and no IRS employee has been assigned to collect;
or
c.

2.

Which have been assigned for collection but more than 365
days have passed without interaction with the T or a third
party.

IRS has released a sample CP40 notice letter and Pub. 4518.
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Fixing America’s Surface Transportation Act
The “FAST Act”
D. Private Debt Collection Start:
1.

As of mid-May 2017, about 9,600 cases had been turned over to four
participating private collection companies. Now more than 70,000
cases have been assigned.

2.

Concerns that private companies were not complying with taxpayer
protections and negotiating installment agreements longer than
allowed have caused introduction of the Taxpayer Protection Act of
2017 (H.R. 2171) to abolish the program.

3.

The Taxpayer Advocate opposes the private program as an
infringement on an “inherently governmental function” of
collecting taxes. She claims over 25% of cases assigned involve
taxpayers with income not greater than the Federal Poverty Line.
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Extenders
PATH Act of 2015
A. Enacted 12/18/2015: The Protecting Americans from Tax Hikes
(PATH) Act of 2015:
1.

Permanently extended 22 provisions.

2.

Extended four provisions through 2019.

3.

Extended 30 provisions through 2016. The Bipartisan Budget Act
of 2018 extended most of those provisions through 2017.

4.

Added provisions on REITs.

5.

Provided rules on conduct of IRS employees and on fraud with
respect to the EITC, CTC, and education credits.

17

Overview of Form 1040
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Congress and the President
Turn to Tax Reform
•

Here is what they promised:
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Form 1040
Page 1
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Form 1040
Page 2

What
Effect
on
State
T.I.?
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Form 1040
Schedule 1

2017 –
1040

2017 –
1040
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Form 1040
Schedule 2

2017 –
1040
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Form 1040
Schedule 3

2017 –
1040
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Form 1040
Schedule 4

2017 –
1040

New
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Form 1040
Schedule 4
What is section 965? (https://www.irs.gov/businesses/section-965-transition-tax)
Section 965 requires United States shareholders (as defined under section
951(b)) to pay a transition tax on the untaxed foreign earnings of certain
specified foreign corporations as if those earnings had been repatriated to
the United States. Very generally, a specified foreign corporation means
either a controlled foreign corporation, as defined under section 957 (“CFC”),
or a foreign corporation (other than a passive foreign investment company,
as defined under section 1297, that is not also a CFC) that has a United
States shareholder that is a domestic corporation.
Section 965 allows U.S. shareholders to reduce the amount of the income
inclusion based on deficits in earnings and profits with respect to other
specified foreign corporations. The effective tax rates applicable to income
inclusions are adjusted by way of a participation deduction set out in section
965(c). A reduced foreign tax credit applies to the inclusion under section
965(g). Taxpayers may elect to pay the transition tax in installments over an
eight-year period.

26

Form 1040
Schedule 5

2017 –
1040
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Form 1040
Schedule 6
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How to Calculate Taxable Income
for an Individual
•

§61 – G.I.

•

§62 – D FOR AGI (Business related and L.23 to L.35 – Sch. C, Sch. D,
Sch. E, Sch. F, Form 4797, Form 4835)

•

§63 – AGI – Line 37

•

Less $0 for self, spouse, and qualifying child (QC) or qualifying relative
(QR) – §151 & §152

•

Less greater of I.D. (Schedule A) or standard deduction

Inclusions - §71 to §90
Exclusions - §101 to §140

Taxable Income Before §199A Deduction (Need for §199A Deduction)
•

Less, if qualify, deduction for QBI under §199A – Form 8905 (NOL for
2019)

Taxable Income
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How to Calculate Taxable Income
for an Individual
•

Inclusions – §71 to §90
–

•

Examples:

§74 –
§71 –
§85 –
§86 –

Prizes & awards
Alimony
Unemployment compensation
Social Security

Exclusions – §101 to §140
–

Examples:

§101 – Life insurance
§102 – Gifts – When are payments for love
and affection taxable? (See Harris.)
§103 – Tax-exempt income
§139F – Payments for wrongful incarceration
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How to Calculate Taxable Income
for an Individual
•

§62 – Deductions for AGI
–

Most of which are business related (and which might be subject to
limitations under §261 to §280H) – For example, first telephone line,
meals, club dues & entertainment, home office & vacation home,
expenses incurred to earn tax-exempt income.

–

See Line 23 to Line 36 of Form 1040
•

These are nonbusiness types of deductions

•

What types of deductions are included?

•

These deductions generally are not taken into account for purposes
of calculating a NOL for the year
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How to Calculate Taxable Income
for an Individual
•

Common deductions that are deductible by an individual in arriving
at AGI include:
–

Educator expense deduction of $250

–

Moving expenses – Not deductible in 2018 to 2025

–

Student loan interest

–

IRA and pension contribution
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How to Calculate Taxable Income
for an Individual
•

Common deductions that are deductible by an individual in arriving
at AGI include:
–

Tuition and fees deduction (for 2017 & not 2018)

–

One-half of self-employment tax

–

Self-employed health insurance deduction

–

Deduction for Health Savings Account contributions

–

Deduction on Form 8903 for 9% of QPAI if own an interest in a fiscal
year partnership or S corporation (RPE). A fiscal year RPE also gets the
20% deduction of QBI under §199A.
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Personal Exemption Amount for 2018

•

$0 (for 2018 – 2025)
–

Self

–

Spouse

–

Qualifying Relative (QR) and Qualifying Child (QC) – See §151 & §152
1)

May an individual claim as a dependent a parent who lives with
him/her if the parent has gross income of $2,500? Think of Child
Tax Credit of $500. (See Notice 2018-70.)

34

Standard Deduction for 2018

•

MFJ - $24,000 - §6012, §6013, §6015 & §7703

•

S/S - $24,000 - §2(a)

•

H of H - $18,000 - §2(b)

•

Single - $12,000

•

MF Sep - $12,000 – Remember if one itemizes, both are required to
itemize even if one qualifies for Head of Household.
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Itemized Deductions and Schedule A

1. Medical & dental expenses – §213 – (7.5% AGI)
2. Taxes – §164 – But limited to $10,000 – State / sales tax
Personal property
Real property
3. Interest – §163
a.

Qualified residence interest – Acquisition debt (true home equity
not deductible), but now old debt and new debt.

b. Investment interest – Form 4952 – Margin interest
c.

Points

36

Itemized Deductions and Schedule A

4.

Charitable contributions – §170 – Cash (60% AGI) and FMV of
property

5.

Non-business casualty losses & 10% AGI – No for 2018 to 2025. Only
for Presidentially-declared disaster areas.

6.

Miscellaneous I.D.

•

a.

Subject to 2% AGI – Not available for 2018 to 2025

b.

Not subject to 2% AGI
•
Gambling losses
•
Repayment of compensation

How many individuals will itemize their deductions in 2018?
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2018 Inflation Adjustments
(See Rev. Proc. 2017-58, Rev. Proc. 2018-18,
and Rev. Proc. 2018-22)
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COLAs for 2017 / 2018
1.

Individuals COLAs for 2017 & 2018.
a.

Standard Deduction:
Single – $6,350 for 2017 & $12,000 for 2018
Head of Household – $9,350 for 2017 & $18,000 for 2018
Married filing Joint – $12,700 for 2017 & $24,000 for 2018
(Before TCJA, $13,000 for 2018)
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COLAs for 2017 / 2018
1.

Individuals COLAs for 2017 & 2018.
b.

Personal exemptions – $4,050 for 2017 (and in October 2017 was $4,150
for October 2018) – Now $0 for 2018

c.

Basic standard deduction for Kiddie tax – $1,050 for 2017 & 2018

d.

Qualified as dependent on another tax return – Earned income plus
$350, limited to $6,350 for 2017 & $350 plus earned income for 2018, but
limited to $12,000. (See Form 8814 and Form 8615.)

e.

Adoption credit – $13,570 and $203,540 to $243,540 for 2017 & $13,810
and $207,140 to $247,140 for 2018.
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COLAs for 2017 / 2018
1.

Individuals COLAs for 2017 & 2018.
f.

Gift tax exclusion – Gift of a present interest - $14,000 for 2017 and
$15,000 for 2018 & 2019. (Exemption $5,490,000 for 2017, $11,180,000
for 2018, and $11,400,000 for 2019.)

g.

FICA wage base (* Projected Amounts):
1) $97,500 for 2007
10)
2) $102,000 for 2008
11)
3) $106,800 for 2009
12)
4) $106,800 for 2010
13)
5) $106,800 for 2011
14)
6) $110,100 for 2012
15)
7) 2013 - $113,700
16)
8) 2014 - $117,000
17)
9) 2015 - $118,500

2016 - $118,500
2017 - $127,200
2018 - $128,400
2019 - $132,900
2020 - $142,500 *
2021 - $148,800 *
2022 - $155,100 *
2025 - $175,200 *
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COLAs for 2018
2.

Pension COLAs. (See Notice 2017-64 for 2018.)
a.

Defined contribution plans – $55,000 for 2018

b.

Compensation – $275,000 for 2018

c.

Section 401(k) – $18,500 and $6,000 for 2018

d.

Simple IRA – $12,500 and $3,000 for 2018

e.

IRA – $5,500 for 2018 and $1,000 catch-up
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COLAs for 2018 / 2019
3.

Per Diem Rates. (Notice 2017-54 for 2018 and Notice 2018-77 for
2019.)
a.

High-cost –$284 for 2018; $287 for 2019

b.

Low-cost –$191 for 2018; $195 for 2019

c.

Meals:
High-cost – $68 for 2018; $71 for 2019
Low-cost – $57 for 2018; $60 for 2019

d.

Who can use per diems?
– ER, reimbursement to EE
– EE & SE, meals only

Incidental expenses – $5 for 2017 & 2018 (Fees and tips, but transportation
costs between lodging and restaurant and mailing costs for filing travel
vouchers are not incidental expenses.) (See Notice 2018-42.)
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COLAs for 2017 / 2018
4.

Nanny Tax – Schedule H – $2,000 for 2017 & $2,100 for 2018.

5.

Standard Mileage Rate – $.535 for 2017 & $.545 for 2018.

6.

EIC and investment income not in excess of $3,450 for 2017 and
$3,500 for 2018. (See Form 8867 for EIC, CTC, AOTC, H of H.)

7.

Section 179 Deduction:
a.

$1,000,000 / $2,500,000 for 2018 and $1,020,000 / $2,550,000 for 2019.
1)

For 2018, HVAC, roofs, security systems, fire protection systems and
alarm systems are eligible for §179. (§179(e))

2)

For 2018, QIP also qualifies for §179. (Bonus and 15-Year for 2018 –
but need Technical Corrections.) (§179(e))
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COLAs for 2017 / 2018
8.

Bonus Depreciation:
a.

50% for 2017.

b.

After September 27, 2017, 100% for the rest of 2017 and 100% for 2018.

c.

Proposed regulations on bonus depreciation were issued on August 3,
2018.
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COLAs for 2017 / 2018
9.

AMT: (See 2018 Form 6251.)
a.

Exemption Amounts:
1)

Joint returns & surviving spouses – $84,500 for 2017 & phaseout for
2017 is $160,900 – For 2018, $109,400 & phaseout at $1,000,000.

2)

Singles – $54,300 for 2017 & phaseout for 2017 is $120,700 – For
2018, $70,300 & phaseout at $500,000.

3)

Estates & Trusts – $24,100 for 2017 & phaseout for 2017 is $80,450 –
For 2018, $24,600 & phaseout at $81,900.

b.

28% Rate – $187,800 for 2017 ($191,500 for 2018).

c.

But less than 200,000 individuals will be subject to AMT in 2018.
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2018 Standard Mileage Rates
Notice 2016-79 & Notice 2018-3
•

Business Travel:

2017
53.5 cents

2018
54.5 cents

25 cents

25 cents

Depreciation
Component:
•

Medical and
Moving:

•

Charity:

Limo owner may use standard mileage
rate as long as four or less autos.

17 cents

18 cents

14 cents
14 cents
(amount set by statute)

* See also Notice 2018-42, which reminds EE that there is no mileage
deduction.
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2018 Depreciation Limits
Passenger Cars and Other Vehicles
•

Rev. Proc. 2018-25 for vehicles placed in service in 2018 (and for
vehicles acquired before September 28, 2017, and after September 27,
2017, that are placed in service in 2018). Luxury auto is now $50,000.

•

Passenger automobile (or truck or van) not > 6,000 GVW:
1.

2018: $10,000 for 2018 and $8,000 for new or used for bonus
depreciation

2.

2019: $16,000

3.

2020: $9,600

4.

Then: $5,760
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2018 Depreciation Limits
Passenger Cars and Other Vehicles
•

SUV > 6,000 GVW: No §280F limit; $25,000 §179 limit. (But Bonus
and $25,500 for 2019.)

•

Truck or van > 6,000 GVW, not an SUV: No limits. Would you
recommend §179 or bonus depreciation? – If take, no standard
mileage rate later on.
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Penalty Amounts
•

Failure to file a partnership return – $200 for 2017 &
2018

•

Failure to file an S corporation return – $200 for 2017 &
2018

•

Failure to exercise due diligence for EITC, CTC, AOTC
and Head of Household – See Form 8867 –$520 for 2018

•

Penalty for not having minimal essential health care is
$695 for 2017 and 2018

•

FSA – $2,650 for 2018
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Tax Cuts and Jobs Act
Overview
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The Tax Cuts and Jobs Act
Introduction
A. The proposed Tax Cuts and Jobs Act (TCJA) was released by the
Ways and Means Committee of the House on November 2, 2017, and
approved by that committee with modifications a week later.
1.

TCJA follows in general the “Framework” issued by the “Big Six”
Republican tax leaders in September 2017

2.

The House passed the Act 227-205 on November 16, 2017, and the Senate
passed its version of the Act (with the same name) 52-48 on December 2,
2017.

3.

The Joint Conference Committee released the final version of the Act on
Friday, December 15, 2017. The Senate voted 51-48, and the House
voted 224-201, to approve the Act on December 20, 2017. The President
signed the Act on December 22, 2017. Why is December 20, 2017
relevant?
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:

Regs
8-8-18

1.

Rate Brackets – TCJA keeps seven individual tax brackets. Rather than
having the highest bracket begin at $500,000 of taxable income for single
filers and $1,000,000 for joint filers with a top rate of either 38.5% or
39.6%, TCJA provides a top rate of 37% beginning at $500,000 for single
filers, $600,000 for joint filers and $12,500 for Estates & Trusts (see also
L.62 for Form 8959 & Form 8960 – Max rate almost 42%).

2.

Kiddie Tax – TCJA simplifies the calculation of the Kiddie Tax where the
child has unearned income of more than $2,100. (Form 8814 & Form
8615)

3.

Deduction for Qualified Business Income – TCJA provides a 20%
(rather than 23%) deduction for qualified trade or business income of
pass-through entities and sole proprietors that yields a maximum rate on
such income of 29.6%. (Qualified Business Income (QBI), Specified
Service Business (SSB) & Qualified Trade or Business (QTB) – §199A)

RPE
& UBIA
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
4.

State and Local Tax Deduction – TCJA allows a state/local tax deduction
of up to $10,000 for any combination of income, real and personal
property or sales taxes. Foreign real property taxes are not deductible.
Prior bills repealed all SALT deductions except for real property taxes
up to $10,000 – Also applies to Form 1041. (See Notice 2018-54 & N.J.) –
See also Notice 2018-61 for Form 1041 and NY, NJ, CT & MD have filed
a lawsuit against the Federal government.
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
5.

Mortgage Interest Deduction – TCJA allows a deduction for mortgage
interest on up to $750,000 of acquisition debt and repeals the deduction
for home equity interest. Allows a deduction for interest on debt for
vacation homes. (See IR 2018-32 – Old Debt is before 12-16-17 & New
Debt is after 12-15-17.)

6.

Like-Kind Exchanges – TCJA allows limits like-kind exchanges under
§1031 to real property exchanges. Exchanges of personal property will
no longer qualify as a like-kind exchanges.

7.

Estate Tax Repeal – TCJA doubles the estate and gift tax exclusion
amount, but does not repeal the estate and GST tax in 2025. The
exemption amount in 2018 is $11,180,000 and may make a gift of a
present interest of $15,000 without filing Form 709 in 2018. Portability
remains available.
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
8.

Section 179 Expensing – TCJA increases the §179 deduction amount and
phase-out threshold to $1 million and $2.5 million, and expands covered
property. It also allows for 100% bonus depreciation for five years and
then phases down bonus depreciation over the next four years. (See Fact
Sheet 2018-9 for 2018 depreciation rules.) (See §179(e))

9.

Method of Accounting – TCJA allows taxpayers, including corporations,
with average annual gross receipts of $25 million or less to use the cash
method, even if inventories are required, and to avoid UNICAP rules.
(See §263(A)(i), §448, and §471(c)) The TCJA also added §451(b) and
§451(c) which deal with the advance payments received by an accrual
method taxpayer with an AFS.

56

The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
9.

Method of Accounting.
a.

Rev. Proc. 2018-31 and Rev. Proc. 2018-40 deal with changing from
the accrual method to the cash method and allow any negative §481
adjustment to be deducted in the year of change.

b.

Notice 2018-35 deals with complying with §451(c), and Rev. Proc.
2018-29, Rev. Proc. 2018-49, and Notice 2018-80 deal with
complying with §451(b) and FASB Topic 606.

c.

Rec. Proc. 2018-44 applies to an S corporation changing from the
cash method to the accrual method when it converts to a C
corporation within two years of December 22, 2017 (see §481(d))
and allows the positive §481 adjustment to be spread over six years.

10. Luxury Auto Limits – TCJA increases passenger automobile
depreciation limitations. (See §280F – $10,000, $16,000, $9,600 & $5,760
as well as $8,000 bonus depreciation – Luxury auto is $50,000.)
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
11. Recovery Period – TCJA reduces the class life of residential rental
property from 40 years to 30 years (foreign residential rental property).
12. AMT – TCJA eliminates the Corporate AMT and all but eliminates the
AMT for most individuals. (See Rev. Proc. 2018-18, Rev. Proc. 2018-22 –
Form 4626
AMT exemption for Trust & Estate is $89,100.)

& MTC CF

13. Individual Mandate Repeal – TCJA repeals the individual mandate to
have insurance under the Affordable Care Act (ACA). – But the
Republicans have proposed legislation which will affect the ACA. No
penalty for 2019 for failure to have minimal essential healthcare
coverage.
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The Tax Cuts and Jobs Act
Introduction
B. 30 Highlights That Affect Individuals:
14. Education-Related Incentives – TCJA allows for a distribution of up to
$10,000 from a §529 plan for elementary and high school education. But
the State must amend its version of the §529 plan to allow for such
distribution. (Should be K-12). Colorado’s College Invest announced it
will not amend Colorado’s QSTP to allow for this distribution.
15. Miscellaneous Itemized Deductions – TCJA repeals the deduction for
miscellaneous itemized deductions (which includes deductions for
Schedule A
2% AGI expenses for the production of income, such as investment advice, tax
preparation expenses. (See Rev. Rul. 92-29, IRA custodian fees,
investment advisory fees and expenses on Form 2106, etc. – Schedule A –
2% AGI & Form 1041 Line 15(c) – But see Notice 2018-61 which might
preserve many of the deductions on line 15(c) of the Form 1041.)
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B. 30 Highlights That Affect Individuals:
16. Standard Deduction and Personal Exemption – TCJA increases the
standard deduction to $24,000 for joint filers, $18,000 for heads of
household, $12,000 for single filers, and repeals the personal exemptions
(age & blind is $1,300 (MFJ) and $1,600 (singles)). The proposed
personal exemption for 2018 was $4,150 and the proposed standard
deduction for 2018 for MFJ was $13,000 – Family of four would have
been entitled to a standard deduction of $13,000 & $16,600 for P.E. for a
total of $29,600. Now only entitled to $24,000. – True/False?
17. Child Tax Credit – TCJA allows a child tax credit of $2,000, but the
credit would phaseout for couples with income over $400,000 ($200,000
for singles) and leaves the age at under 17. TCJA, however, adds a $500
nonrefundable credit for each dependent of the taxpayer who is not a
qualifying child under age 17. TCJA also increases the refundable CTC
to $1,400 for earnings in excess of $2,500. (96% of all individuals have an
AGI < $200,000.) (See Notice 2018-70.)
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B. 30 Highlights That Affect Individuals:
18. Charitable Contribution – TCJA keeps the charitable contribution
deduction with minor changes (60% of AGI rather than 50% of AGI for
cash contributions). Think of IRA to charity if age 70.5.
19. Medical and Dental Expenses and Casualty Losses – TCJA keeps the
medical expense deduction and provides for a 7.5% AGI threshold for
2017 and 2018. TCJA also limits casualty losses to those incurred in a
presidentially-declared disaster area. (Reverts to 10% AGI in 2019.)
20. Graduate Students – TCJA keeps the exclusion from gross income of
tuition waivers for graduate students (§117(d)(2)).
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B. 30 Highlights That Affect Individuals:
21. Head of Household Due Diligence Requirements – TCJA directs the
Treasury Department to issue due diligence requirements for paid
preparers in determining eligibility for a taxpayer to file as head of
household. A penalty of 520 adjusted for 2018 applies for each failure to
meet these requirements. (See Form 8867 – EIC, CTC & AOTC – See
REG-103474-18 which has been issued on TRP penalty for H of H.)
22. Carried Interest Loophole – TCJA addresses the carried interest rules
that allow investment managers to have income taxed at capital gains
rates by increasing the holding period of the relevant interest to three
years (if do not meet the three-year holding period, the gain is taxed as a
STCG.) (See Notice 2018-18 & §1061.) (Carried interest = profits only
interest.)
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B. 30 Highlights That Affect Individuals:
23. Installment Agreements User Fees – TCJA does not prohibit increases in
the amount of user fees charged by the IRS for installment agreements.
(But see Bipartisan Budget Act which freezes the fees – See Form 9465.)
24. Bonus Depreciation – TCJA allows 100% additional first-year
depreciation (bonus depreciation) for all qualified property placed in
service after September 27, 2017, and before January 1, 2023. It also
Reg
consolidates the definition of qualified improvement property, provides
8-3-18
a 15-year recovery period, and allows qualified improvement property to
qualify for the §179 deduction. (For new or used property, and bonus
depreciation will be available for a partnership which makes a §754
§754
election if the property qualifies.) – See Fact Sheet 2018-9 and proposed
election regulations issued on 8-3-18. Need Technical Corrections for 2018 for
QIP property to be eligible for bonus depreciation and 15-year recovery
period.
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B. 30 Highlights That Affect Individuals:
25. Sale of Partnership Interests – TCJA (a) taxes gain on the sale of a
partnership interest on a look-through basis; (b) modifies the definition
of substantial built-in loss on transfers of a partnership interest; and (c)
takes into account charitable contributions and foreign taxes in
determining the limitation on a partner's share of partnership loss.
TCJA also eliminates the rules for a technical termination.
26. Limit on NOL Deductions – TCJA limits a business's net operating loss
deduction to 80 percent of taxable income (determined without regard to
the deduction and all NOL generated in 2018 and later may only be
carried forward). Does not apply to an NOL from 2017 and before.
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B. 30 Highlights That Affect Individuals:
27. Alimony Deduction – TCJA eliminates the deduction for alimony by the
payor spouse and the inclusion of alimony in the income of the payee
Custody:
spouse for divorce or separation instruments executed on or after
EIC
Childcare January 1, 2019. (See Line 11 and Line 31 of Form 1040.) TCJA also
eliminates §682 (see Notice 2018-37). What will be the impact on Form
Dep:
8332 and spousal support & child support guidelines?
AOTC
LLC
28. Moving and Entertainment Expenses – TCJA denies a deduction for all
L34
Child Tax entertainment-related expenses and disallows a deduction for all moving

expenses except for members of the Armed Forces. (See IRS Publication
15-B which deals with 2018 Fringe Benefits and Notice 2018-42.) Is a
business meal an entertainment activity? (See Rev. Rul. 63-144 and
Notice 2018-76.) See Notice 2018-75 which deals with reimbursement of
2017 moving expenses in 2018. The reimbursement is not taxable.
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B. 30 Highlights That Affect Individuals:
29. Limitation on Deductibility of Losses – For taxpayers other than a
corporation, the Act disallows a deduction for aggregate “excess losses”
(G.I. from T/B plus $250,000 for single filers and $500,000 for joint
T/B
returns) attributable to the taxpayer’s trades or businesses and losses
Loss
that are deductible under the passive loss rules. (See §461(l).)
30. Qualified Equity Grants – If the taxpayer receives a qualified equity
grant under §83(i), he/she can defer recognizing income for up to five
years.
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
1.

Corporate Tax Rates – TCJA provides a flat 21% corporate tax rate
beginning in 2018 and reduces the dividends received deduction from
70% to 50%, and from 80% to 65%. (See §15 & Notice 2018-38 for
application of blended rates to fiscal year corporations.) No more
personal service corporations.

2.

Individual Mandate Repeal – TCJA repeals the individual mandate to
have insurance under the Affordable Care Act (ACA). Should I pay the
penalty for 2018?

3.

Sunset Provisions – TCJA sunsets individual tax cuts/changes at the end
of 2025, but not repeal of the individual mandate.
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
4.

Deductions for Qualified Production Activity Income – The deduction for
QPAI under §199 is repealed. ((Form 8903), but not for a fiscal year RPE
(relevant passthrough entity) that has a fiscal year ending in 2018.

5.

IRS Levy Relief – TCJA extends from nine months to two years the
period for bringing a wrongful levy action, and for returning the
monetary proceeds from the sale of property that has been wrongfully
levied upon by the IRS.

6.

Combat Zone Tax Benefits – TCJA grants combat zone tax benefits to the
Sinai Peninsula of Egypt if, as of the date of enactment, any member of the
Armed Forces of the U.S. is entitled to special pay (relating to special pay for
duty subject to hostile fire or imminent danger). The proposal is generally
effective beginning June 9, 2015. (See IR 2018-173 for foreign earned
income exclusion for contractors working in a combat zone.)

Form
8903
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
7.
Tax
Increment
Financing

8.
§45S

Contributions of Capital – TCJA retains the rule in §118 that capital
contributions are not included in the gross income of a corporation, but
excludes from the definition of a “capital contribution” (a) any
contribution made by a customer or potential customer; and (b) any
contribution by any government entity or civic group.
Employer Credit for Paid Family and Medical Leave – For 2018 and
2019, the Act allows eligible employers to claim a credit equal of between
12.5% and 25% of the amount of wages paid to qualifying employees
when they are on family and medical leave if: (a) the rate of payment is
at least 50% of normal wages; (b) State law does not require such
payment; and (c) the employee’s compensation does not exceed $72,000.
((§45S) – See Tax Tip 2018-69 and Notice 2018-71 for guidance.)
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
9.

ESBT

Changes to ESBT Rules – TCJA allows a nonresident alien individual to
be a potential current beneficiary of an electing small business trust
(ESBT). TCJA also provides that a charitable contribution deduction of
an ESBT will not be determined by the rules applicable to trusts, but
rather by the rules applicable to individuals. Thus, the percentage
limitations and carryforward provisions applicable to individuals will
apply to charitable contributions made by the portion of an ESBT
holding S corporation stock.

10. Deductibility of Penalties and Fines – TCJA disallows a deduction for
any amount paid or incurred (whether by suit, agreement, or otherwise)
to a government or specified nongovernmental entity in relation to the
violation of any law or the investigation by such government or entity
into the potential violation of any law. Exception: Payments that are
restitution or made to come into compliance with a law. (See §162(f),
Notice 2018-23 and §6050X for information reporting.)
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
11. Citrus Plants Casualty Losses – TCJA provides a special deduction rule
for costs incurred by persons other than the taxpayer in connection with
replanting an edible crop for human consumption following loss or
damage of citrus plants due to casualty. (See Rev. Proc. 2018-35.)
12. Sexual Harassment or Sexual Abuse Settlements – TCJA provides that
no deduction is allowed for any settlement, payout, or attorney fees
related to sexual harassment or sexual abuse if such payments are
subject to a nondisclosure agreement.
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
13. Opportunity Zones. TCJA establishes opportunity zones for longerterm investment with tax benefits. (See §1400Z-2.)
a.

Notice 2018-48 lists census tracts in each State that qualify for new
rules and has FAQs.

b.

Generally: Can defer gain on stocks and specified capital assets
if rolled into qualified funds within 180 days (clock is ticking).
Can exclude 10% of the gain if hold investment 5 years, and
15% if hold 7 years (but must invest by 2019). Must recognize
gain and pay tax on the gain not excluded in 2026 if still hold the
investment.

c.

Problem: Lack of guidance is preventing taxpayers from
utilizing provisions and knowing how to self-certify an
investment.
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
14. Contributions to Retirement Accounts of Levied Amounts Returned by
IRS – If the IRS levies upon a taxpayer’s IRA or employer plan, but
must return the amount because the levy was wrongful, premature or not
in accordance with administrative rules, the taxpayer may contribute the
returned amount to the IRA or employer plan, or roll it to a new IRA,
regardless of contribution or rollover limits.
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C. 15 Highlights That Affect Businesses & Other Special Provisions:
15. International Taxes – Repatriation of earnings. TCJA requires
repatriation of earnings held abroad over eight years at a tax rate of
10% int 15.5% for cash and 8% for reinvested earnings. TCJA also makes
in def for numerous changes to international tax rules. (See Q&A on §965 & Notice
inc corp
2018-7, Notice 2018-13, Notice 2018-26 and Rev. Proc. 2018-17. Proposed
Trans tax regulations on §965 were issued on August 2, 2018. See also IRS
Publication 5292. Does not affect FTC or foreign earned income
exclusion.) (See also §951A for Global Intangible Low-Taxed Income
(GILTI), Form 8992 (income), and Form 8993 (deduction).)
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Introduction
D. Bipartisan Budget Act of 2018 (Signed by the President on February
9, 2018).
1.

List of Provisions in the Bipartisan Budget Act.
a.

Introduced by Senator Orrin Hatch on December 20, 2017. – Why
this date?

b.

All extensions are through December 31, 2017.
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D. Bipartisan Budget Act of 2018.
2.

The items included in the Bipartisan Budget Act include:
a.

Qualified principal residence debt exclusion from COD income
(Form 982). (12-31-17)

b.

Treat mortgage insurance premiums as qualified residence interest
(Form 1098). (12-31-17)

c.

Above-the-line deduction for qualified tuition and related expenses
(L.34). (12-31-17)

d.

Indian employment tax credit.

e.

Railroad track maintenance credit.

f.

Mine rescue team training credit.
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D.

Bipartisan Budget Act of 2018.
2.

The items included in the Bipartisan Budget Act include:
g.

Qualified zone academy bonds.

h.

Race horses as three-year property.

i.

Seven-year
complexes.

j.

Election to expense mine safety equipment.

k.

Special expensing rules for certain movie, etc. productions (good
only through 2017).

recovery

period

for

motorsports

entertainment
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D.

Bipartisan Budget Act of 2018.
2.

The items included in the Bipartisan Budget Act include:
l.

Qualified timber gain rules (good only through 2017).

m. Empowerment zone tax incentives.
n.

Credit for residential energy property, with modifications, through
December 31, 2021, for Solar Credit and December 31, 2017, for
Insulation Credit. (§25C)

o.

Credit for alternative fuel vehicle refueling property.

p.

Credit for 2-wheeled plug-in electric vehicles.

q.

Second generation biofuel producer credit.
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D. Bipartisan Budget Act of 2018.
2.

The items included in the Bipartisan Budget Act include:
r.

Biodiesel and renewable diesel incentives.

s.

Credits as to facilities producing energy from renewable resources.

t.

Credit for energy-efficient new homes.

u.

Energy credits in §48 are extended and phased out by January 1,
2022.

v.

Energy efficient commercial buildings deduction.
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D. Bipartisan Budget Act of 2018.
2.

3.

The items included in the Bipartisan Budget Act include:
w.

Excise tax credits relating to alternative fuels.

x.

Changes are made to the credit for carbon oxide sequestration.

There are additional items included in the Tax Extender Act that are
more obscure, such as modifications to the credit for advanced nuclear
power facilities.
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D. Bipartisan Budget Act of 2018.
4.

There are also a number of miscellaneous provisions in Bipartisan
Budget Act including:
a.

Extension of waiver of limitations from gross income by wrongfully
incarcerated individuals,

b.

Individuals held harmless on improper levy on retirement plans,

c.

Limit increasing the fee for installment agreements (see Form 9465),

d.

Form 1040SR for Seniors (wonder what that form will look like),
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D. Bipartisan Budget Act of 2018.
4.

There are also a number of miscellaneous provisions in BBA including:
e.

Changes to whistleblower awards and attorney fees,

f.

Clarification of excise tax on investment income of private colleges
and universities, and

g.

Tax relief for victims of California wildfires and for Hurricanes
Harvey, Irma, and Maria.
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Individual
Tax Cuts and Jobs Act
Details
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G. JCT Report on April 23, 2018:
1.

About 400,000 taxpayers with incomes of $500,000 or more will
benefit the most from §199A and receive an estimated $21.4
billion in tax benefits in 2018, and $36.9 billion in 2024.
a.

About 5 million returns in the $50,000-$100,000 income
range will receive an estimated $2.2 billion in tax benefits
from the §199A deduction in 2018. Six years later that group
will grow to 5.2 million returns and the tax benefit will rise to
$2.8 billion.

b. Supporters of TCJA: These numbers do not show how
benefits are actually distributed throughout the economy
through economic growth.
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G. JCT Report on April 23, 2018:
2.

Distribution of benefit of SALT deductions: In 2017 taxpayers
(mostly in $75,000-$200,000 income range) received a tax benefit of
$109.5 billion, and that will drop to $20.2 billion in 2018 before rising
to $173 billion in 2026, after the limits on the deduction expire.
a.

Number of itemizers will decrease from 46.5 million in 2017 to
18 million in 2018 and rebound to 54.2 million in 2026.
Charitable contributions will drop by about $17.2 billion in
2018.

b.

CBO in April 2018: Corporations will pay $54 billion less in
Federal income taxes in 2018. Will pay $243 billion in taxes,
about 7.3% of total federal revenue. Individual income tax
receipts will be about 49% of revenue for 2018.

85

Tax Cuts and Jobs Act
Details
1.

Cost Recovery.
a.

For 2017, QLIP, QRIP & QRP property was eligible for a §179
deduction, for 50% bonus depreciation and 15-year recovery period if
For 2017: the property was:
QLIP
QRIP
QRP

For 2018:
QIP

1)

Subject to a lease

2)

Lease was not with a related party

3)

The improvement was to the interior portion of a building (except
for QRP) and

4)

The underlying property was placed in service more than three
years ago.
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1.

Cost Recovery.
b.

For property placed in service after September 27, 2017, qualified
improvement property (QIP) is eligible for 100% bonus depreciation.

c.

For tenant finish made in 2018, QIP property replaces QLIP, QRIP &
QRP property and QIP property is eligible for the 100% bonus
depreciation, the §179 deduction and may be depreciated over a 15-year
recovery period. (Need a Technical Corrections for bonus and 15 years.)

d.

According to a person on the Joint Conference Committee, bonus
depreciation is available to a partnership which makes a §754 election on
the purchase of an interest in a tax partnership as long as the underlying
property is eligible for bonus. A distribution of property where the tax
partnership has a §754 election does not qualify for the bonus
depreciation. – See proposed regulations which allow bonus depreciation.

§754
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1.

Cost Recovery.
e.

Taxpayers could fully and immediately expense 100% of the cost of
qualified property (as now defined for bonus depreciation purposes)
acquired and placed in service after 9/27/2017 and before 1/1/2023.
(Certain property with a longer production period would receive an
additional year.)

f.

“Qualified property” means depreciable property which:

g.

1)

Has a recovery period of 20 years or less;

2)

Is certain computer software or water utility property.

Congress also intended for qualified improvement property to be eligible
for bonus depreciation and a 15-year recovery period (see §168(e)(6).
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1.

Cost Recovery.
g.

All qualified improvement property (into which QLIP, QRIP, and QRP
were consolidated) is eligible for bonus depreciation; and if the property
qualifies as QIP, it is also eligible for a §179 deduction (beginning in
2018) and is eligible for a 15-year recovery period (beginning in 2018).
(See Example 4 in Rev. Proc. 2017-33 and §168(e)(6).)
1)

QIP

QIP property means any improvement to an interior portion of a
building which is nonresidential real property if such improvement
is made after the date the building was first placed in service. (See
§168(e)(6).)
a)

Need Technical Corrections for QIP property to qualify for
bonus depreciation and 15-year recovery period in 2018 – see
Fact Sheet 2018-9 and proposed regulations.
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1.

Cost Recovery.
h.

A provision that qualified property would not include any property used
by a regulated public utility company or used in a real property trade or
business is not included in TCJA.

i.

In addition to 100% bonus depreciation through 2022, the Act provides
for 80% bonus in 2023, 60% bonus in 2024, 40% bonus in 2025 and 20%
bonus in 2027.
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1.

Cost Recovery.

Prop
Regs

Used

j.

For a taxpayer’s first tax year ending after 9/27/2017, the taxpayer
may elect to apply 50% bonus rather than 100%.

k.

Property must both be acquired and placed in service after
9/27/2017 in order for the new rules to apply.

l.

The bonus requirement that the original use of the property begins
with the taxpayer is repealed. Property is eligible if it is the
taxpayer’s first use (means the purchase of used property is eligible
for bonus depreciation). For bonus depreciation, the property must
be purchased (no gift, only additional boot paid on a LKE, and must
not be acquired from a related party).
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1.

Cost Recovery.
m. Used property only qualifies if all the following apply:

Used
property

1.

T did not use the property at any time before acquiring it;

2.

T did not acquire the property from a related party;

3.

T did not acquire the property from a member of a controlled group
of corporations;

4.

T’s basis in the used property is not computed by reference to the
basis of the seller or transferor; and

5.

T’s basis is not computed under the rules to determine basis of
property acquired from a decedent.
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QIP Example
•

Your client is the first tenant of a newly constructed building. The
owner of the building received a Certificate of Occupancy for the
building on February 28, 2018. The owner of the building finished the
exterior of the building and minimally finished the interior of the
building with only elevators, heating, ventilation, A/C system,
plumbing, restrooms and concrete floor. T will lease one floor of the
building beginning April 1, 2018. T (or the landlord) will own the
tenant finish. The cost of the tenant finish will be $100,000. What
options are available? (See Rev. Proc. 2017-33 and Stine.) What result
if property is later sold? – (See §1250 & O.I.)
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QIP Example
Landlord Owns
Tenant Finish
§179 Deduction

Tenant Owns Tenant Finish

?

Yes. Meets the definition of QIP.

Bonus Depreciation

Yes

Yes with a Technical Correction.
Meets the definition of QIP.

15-Year Recovery Period

Yes

Yes with a Technical Correction.
Meets the definition of QIP.
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When Retail Building Is Placed in Service
•

In Stine LLC v. U.S., 2015-1 U.S.T.C. (CCH) ¶50,172 (W.D. La. 2015):
Court held that to be “placed in service” it is not required that a retail
building be open for business, but it must be substantially complete
and available to perform the function for which it was built.
1.

Taxpayer T is a retail operation that sells home building materials and
supplies. It claimed a “Go Zone” 50% depreciation deduction for two retail
store buildings. Eligibility required that the buildings be placed in service
prior to the end of 2008.

2.

IRS: Buildings were not placed in service in 2008 because they were not
open for business to customers until 2009.
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When Retail Building Is Placed in Service
•

In Stine LLC v. U.S., 2015-1 U.S.T.C. (CCH) ¶50,172 (W.D. La. 2015):
3.

T: It was undisputed that both stores/buildings had been issued
certificates of occupancy in 2008 that allowed T to receive equipment,
shelving, racks, and merchandise, as well as the appropriate personnel to
install and stock those items.

4.

IRS: Yes, but it was undisputed that the stores were not open for business to
customers, and the certificates of occupancy did not allow customers to enter
the buildings.
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When Retail Building Is Placed in Service
•

In Stine LLC v. U.S., 2015-1 U.S.T.C. (CCH) ¶50,172 (W.D. La. 2015):
5.

Precedent indicates that courts have never applied an “open for
business” rule, but instead supports a finding that a building is placed in
service when it is “substantially complete,” meaning in a condition of
readiness and availability to perform the function for which it was built.

6.

Here the buildings were substantially complete and were fully functional to
house and secure shelving, racks, and merchandise.

7.

“Placed in service” does not equate to “open for business.”
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1.

Cost Recovery.
n.

Qualified property includes specified plants planted or grafted after
September 27, 2017. (See Rev. Proc. 2018-35.)

o.

Qualified property also includes qualified film, television and live
theatrical productions placed in service after that date, for which a
deduction otherwise would have been allowable under §181 without
regard to dollar limits in that section.

p.

Qualified property does not include any property used in a T/B that has
had floor plan financing indebtedness unless the taxpayer is exempt from
interest deduction limits due to meeting the small business gross receipts
test.

Auto
Dealers
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1.

Cost Recovery.
q.

The election to accelerate AMT credits in lieu of bonus depreciation is
repealed.

r.

TCJA keeps the §280F increased amount of $8,000 bonus depreciation
for passenger automobiles placed in service after December 31, 2017.
(See §168(k)(2)(F) and Rev. Proc. 2018-25 for autos acquired after
9/27/17 and placed in service in 2018.)

Autos

s.

The depreciation limitations under §280F for passenger automobiles are
increased to $10,000 for the year the vehicle is placed in service (plus
any allowed bonus), $16,000 for the second year, $9,600 for the third
year, and $5,760 for the fourth and later years.
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1.

Cost Recovery.
t.

Listed
Property

Other provisions related to cost recovery include:
1)

Computer or peripheral equipment are removed from the definition
of listed property. (Automobiles are only item left.)

2)

For a farming business, the depreciation recovery period is reduced
from seven to five years for any machinery or equipment (other
than grain bins, cotton ginning asset, fence, or other land
improvement) the original use of which commences with the
taxpayer and is placed in service after 12/31/2017.
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1.

Cost Recovery.
t.

Other provisions related to cost recovery include:
3)

Ag.
Business

TCJA repeals the required use of the 150% declining balance
method of depreciation for property used in a farming business (i.e.,
for three, five, seven and ten-year property). The 150% declining
balance method continues to apply to any 15 or 20-year property to
which the straight line method does not apply. A “farming business
means a business as defined in §263A(e)(4).
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1.

Cost Recovery.
t.

Other provisions related to cost recovery include:
4)

TCJA requires a farming business electing out of the limitation of
the deduction for interest to use the ADS to depreciate any property
with a recovery period of 10 years or more (e.g., property such as
single purpose agricultural or horticultural structures, trees or vines
bearing fruit or nuts, farm buildings, and certain land
improvements).

5)

TCJA modifies a special rule for recovering costs related to citrus
plants lost or damaged due to casualty.
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1.

Cost Recovery.
u.

Recovery period for real property is not reduced.
1)

The Senate bill shortened the recovery period for determining the
depreciation deduction for nonresidential real and residential rental
property to 25 years, with the ADS recovery period reduced from 40
to 30 years.

2)

TCJA maintains the present law MACRS recovery periods of 39 for
nonresidential real property and 27.5 years for residential rental
property, but the ADS period has been reduced from 40 years to 30
years for residential property (think of rental property located in
Mexico).
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1.

Cost Recovery.
v.

Rules for improvement property consolidated.
1)

TCJA eliminates the separate definitions of qualified leasehold
improvement, qualified restaurant, and qualified retail
improvement property, and provides a 15-year MACRS recovery
period for “qualified improvement property” (“QIP”). Senate had
proposed a 10-year period.

2)

After 2017 (with a Technical Correction), QIP is depreciable over 15
years and qualifies for the §179 deduction, without regard to
whether the property is leased, placed in service more than 3 years
after the building was, is a restaurant, or is associated with a related
party.
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1.

Cost Recovery.
v.

Rules for improvement property consolidated.
3)

Restaurant building property placed in service after 2017 that does
not meet the definition of QIP is depreciable over 39 years as
nonresidential real property. (Enlargement of restaurant in 2018.)

4)

Section 179(f) is amended to conform with the new single definition
of QIP. Restaurant building property that does not meet the
definition of QIP is not eligible for §179 expensing.

5)

Note that QIP can qualify for bonus depreciation.

QRP
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2.

New Regulations on Bonus Depreciation.
a.

On August 7, 2018, the IRS issued proposed regulations (REG104397-18) to implement the rules in §162(k)(2) as summarized
above. Highlights include the following.
1) Depreciable property must meet four requirements to be
qualified property:
a) It must be of a specified type;
b) The original use must commence with T or meet the used
property rules in §162(k)(2)(E)(ii);
c)

The property must be placed in service within a specified
time period or must be planted or grafted before a
specified date; and

d) The property must be acquired by T after Sept. 27, 2017.
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2.

New Regulations on Bonus Depreciation.
a.

First Requirement.
1) The regulations simply follow the definition of qualified
property set forth in §162(k)(2)(A)(i).
2) Therefore qualified property must be either MACRS
property that has a recovery period of 20 years or less;
certain computer software; water utility property; a qualified
film, television, or live theatrical production; or a specified
plant.
3) QIP acquired after September 27, 2017, and placed in service
after that date and before January 1, 2018, is qualified
property. The regulations do not fix the QIP glitch starting in
2018.
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2.

New Regulations on Bonus Depreciation.
a.

First Requirement.
4) The regulations also list property not eligible for 100% bonus
depreciation, such as property required to be depreciated under
the ADS; any class of property for which the taxpayer elects not
to deduct the additional first-year depreciation under §168(k)(7);
and property used in a T/B that has had floor plan financing debt
taken into account under new rules in §163(j)(1)(C).
5) Rules for electing out of additional first-year depreciation are
provided.
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2.

New Regulations on Bonus Depreciation.
b. Second Requirement.
1) The regulations follow the statutory provision summarized
above as to the requirements for used property.
2) They also provide rules for consolidated groups.

3) The regulations note that if a father buys property and places
it in service for use in his T/B, and later sells the property to
his daughter for use in her T/B, the daughter may not claim
F to D
bonus depreciation because she and her father are related.
The regulations provide that the same rules apply if the
father sells the property to an unrelated party who then sells
the equipment to the daughter.
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2.

New Regulations on Bonus Depreciation.
c.

Second Requirement and Application to Partnerships.
1) Because the TCJA allows bonus depreciation for certain used
property, the IRS reconsidered whether basis adjustments under
§§734(b) and 743(b) now qualify for bonus depreciation. It also
considered whether certain §704(c) adjustments as well as the
basis of distributed property determined under §732 should
qualify for bonus depreciation.
2) First, remedial allocations under §704(c) do not qualify for bonus
depreciation.
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2.

New Regulations on Bonus Depreciation.
c.

Second Requirement and Application to Partnerships.
3) The same rule applies in the case of revaluations of partnership
property (reverse §704(c) allocations).
4) Bonus depreciation is not allowed on property contributed to the
partnership with a zero adjusted tax basis because that would
allow a shift of built-in gain among partners.
5) Generally, if basis is determined under §732 on a distribution
of property by a partnership to a partner, bonus depreciation
will not apply.
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2.

New Regulations on Bonus Depreciation.
c.

Second Requirement and Application to Partnerships.
6) Section 734(b) basis adjustments are not eligible for bonus
depreciation.
7) The regulations provide that basis adjustments under §743(b)
for partnerships that have a §754 election in effect continue
to fail the original use provisions, but transaction may satisfy
the used property clause in §168(k)(2)(E)(ii), depending on
the facts. To determine if those requirements are met, each
partner is treated as having owned and used the partner’s
proportionate share of the partnership property.
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2.

New Regulations on Bonus Depreciation.
c.

Second Requirement and Application to Partnerships.
8) Thus assuming that a transferor partner’s specific interest in
partnership property that is acquired by the transferee
partner has not previously been used by the transferee
partner or a predecessor, a corresponding §743(b) basis
adjustment will be eligible for bonus depreciation by the
transferee partner (assuming all other requirements are met).
9) Rules for “syndication transactions” also are provided.
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2.

New Regulations on Bonus Depreciation.
d. Third Requirement.
1) Qualified property must be placed in service after September
27, 2017, and before January 1, 2027 (although note that full
100% bonus only applies if the property is placed in service
before January 1, 2023).
2) Special rules apply for plants and other property such as a
qualified film or television production.
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2.

New Regulations on Bonus Depreciation.
e.

Fourth Requirement.
1) The regulations provide rules applicable to the acquisition
requirements for property consistent with the statutory
provisions.
2) They also spell out rules for the written binding contract
provisions and for self-constructed property, as well as rules for
longer production period property and certain aircraft property.
3) The proposed regulations also provide that the election for
bonus depreciation applies to all property in the same class of
property.
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3.

Section 179 Deduction.
a.

§179(e)

Lodging

The deduction limitation under §179 is increased to $1 million and the
phase-out threshold increased to $2.5 million, indexed for inflation
(along with the $25,000 SUV limitation). (See §179(b).)
1)

Expands definition of qualified real property to include these
improvement to nonresidential real property: Roofs, HVAC
property, fire protection and alarm systems, and security systems.
The §179 deduction is also available to all Qualified Improvement
Property (See §179(e).)

2)

Expands §179 to cover certain depreciable tangible personal
property used to furnish lodging (see §50(b)(2) & the flush language
to §179(d)). – But see Reg. §1.263(a)-1(f). – UOP & Cost ≤ $2,500
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4.

Modification of NOL Deduction.
a.

NOLs

Taxpayers may deduct an NOL carryover or carryback only to the extent
of 80% of taxable income (determined without regard to the NOL
deduction). The 80% limitation does not apply to a property and
casualty insurance company. (See §172(a)(2). N/A to NOL from 2017 and
before.)

b.

Generally repeals all NOL carrybacks, but provides a special two-year
carryback for small businesses and farms in the case of certain casualty
and disaster losses. Carryforwards are indefinite. (See §172(b). N/A to
NOL from 2017.)

c.

Property and casualty insurance company have a two-year carryback
and a 20-year carryforward.
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5.

Like-Kind Exchanges of Real Property.
a.

Purchase
new equip

Deferral of gain under §1031 is allowed only for like-kind exchanges of
real property, effective for transfers after 2017. For 2017, could one
exchange a BTC for an APA?

b.

Applies to exchanges completed after 12/31/2017. (But what is the effect
on SE income?)

c.

A transition rule allows a like-kind exchange of personal property to be
completed if the taxpayer has either disposed of the relinquished
property or acquired the replacement property on or before 12/31/2017.
(Trade in road grader for a bulldozer – Taxable sale; but for property
purchased, take §179 deduction or bonus depreciation.)
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses (§261 – §280H)
(a) Entertainment, Amusement, or Recreation.-(1) In General.--No deduction otherwise allowable under this chapter shall
be allowed for any item-No
deduction

(A) Activity.--With respect to an activity which is of a type generally
considered to constitute entertainment, amusement, or recreation,
or
•

But what constitutes entertainment to one person may not be
entertainment to another. PGA member vs. non-professional.

•

Entertainment expenses are not deductible even if directly related or
associated with the active conduct of a trade or business.

•

A business meal is not the equivalent to an entertainment activity.
(See Notice 2018-76.)

119

Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(a) Entertainment, Amusement, or Recreation.-(1) In General.--No deduction otherwise allowable under this chapter shall
be allowed for any item-(B) Facility.--With respect to a facility used in connection with an
activity referred to in subparagraph (A). – Hunting Club, Fishing
Club, Yacht, Resort or Tennis Club.

120

Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(a) Entertainment, Amusement, or Recreation.-(2) Special Rules.--For purposes of applying paragraph (1)-(A) Dues or fees to any social, athletic, or sporting club or organization
shall be treated as items with respect to facilities. (Membership fees
to a Tennis Club or an Airline Club or a Country Club.)
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(a) Entertainment, Amusement, or Recreation.-(3) Denial of Deduction for Club Dues.-- Notwithstanding the preceding
provisions of this subsection, no deduction shall be allowed under this
chapter for amounts paid or incurred for membership in any club
organized for business, pleasure, recreation, or other social purpose.
–

Means that Club Dues are not deductible.

(4) Qualified Transportation Fringes.-- No deduction shall be allowed under
this chapter for the expense of any qualified transportation fringe (as
TCJA
defined in section 132(f)) provided to an employee of the taxpayer.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(d) Substantiation Required.--No deduction or credit shall be allowed-(1) under section 162 or 212 for any traveling expense (including meals and
lodging while away from home),
•

No substantiation – No deduction

•

Who, what, when, where & why?

•

Only item left as listed property is an auto – Cell phones & laptops
are no longer considered as listed property.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – (Business Use of Home Computer,
Auto & No on Cell Phone & iPads)
(d) Substantiation Required.--No deduction or credit shall be allowed-(2) for any expense for gifts, or
(3) with respect to any listed property (as defined in section 280F(d)(4)),
unless the taxpayer substantiates by adequate records or by sufficient
Listed
Property evidence corroborating the taxpayer's own statement (A) the amount of
such expense or other item, (B) the time and place of the travel,
entertainment, amusement, recreation, or use of the facility or property,
or the date and description of the gift, (C) the business purpose of the
expense or other item, and (D) the business relationship to the taxpayer
of persons entertained, using the facility or property, or receiving the
gift. The Secretary may by regulations provide that some or all of the
requirements of the preceding sentence shall not apply in the case of an
expense which does not exceed an amount prescribed pursuant to such
regulations. This subsection shall not apply to any qualified nonpersonal use
vehicle (as defined in subsection (i)).
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Listed Property
Listed property includes:
1.

Cell phone – No

2.

Laptop – No

3.

Auto – Yes

But still need business reason
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(1) Food and Beverages for Employees.--Expenses for food and beverages
(and facilities used in connection therewith) furnished on the business
premises of the taxpayer primarily for his employees.
•

Coffee & donuts

•

Box lunch for EEs

•

Catered lunch for EEs

•

But why is only 50% deductible in 2018?
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Non-Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(2) Expenses Treated as Compensation. (Huh?) --

Nonacct
Plan

(A) In General.--Except as provided in subparagraph (B), expenses for
goods, services, and facilities, to the extent that the expenses are
treated by the taxpayer, with respect to the recipient of the
entertainment, amusement, or recreation, as compensation to an
employee on the taxpayer's return of tax under this chapter and as
wages to such employee for purposes of chapter 24 (relating to
withholding of income tax at source on wages).
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(3) Reimbursed Expenses.--Expenses paid or incurred by the taxpayer, in
connection with the performance by him of services for another person
Acct Plan (whether or not such other person is his employer), under a
reimbursement or other expense allowance arrangement with such other
person, but this paragraph shall apply-(A) where the services are performed for an employer, only if the
employer has not treated such expenses in the manner provided in
paragraph (2), or
(B) where the services are performed for a person other than an
employer, only if the taxpayer accounts (to the extent provided by
subsection (d)) to such person.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(4) Recreational, Etc., Expenses for Employees. – Expenses for recreational,
For EEs social, or similar activities (including facilities therefor) primarily for the
benefit of employees (other than employees who are highly compensated
employees (within the meaning of section 414(q))). For purposes of this
paragraph, an individual owning less than a 10-percent interest in the
taxpayer's trade or business shall not be considered a shareholder or
other owner, and for such purposes an individual shall be treated as
owning any interest owned by a member of his family (within the
meaning of section 267(c)(4)). This paragraph shall not apply for
purposes of subsection (a)(3).
– 100% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(5) Employees, Stockholder, Etc., Business Meetings. -- Expenses incurred
by a taxpayer which are directly related to business meetings of his
employees, stockholders, agents, or directors.
– 50% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(6) Meetings of Business Leagues, Etc. -- Expenses directly related and
necessary to attendance at a business meeting or convention of any
organization described in section 501(c)(6) (relating to business leagues,
chambers of commerce, real estate boards, and boards of trade) and
exempt from taxation under section 501(a).
– 50% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(7) Items Available to Public. -- Expenses for goods, services, and facilities
made available by the taxpayer to the general public.
– 100% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(8) Entertainment Sold to Customers. -- Expenses for goods or services
(including the use of facilities) which are sold by the taxpayer in a bona
fide transaction for an adequate and full consideration in money or
money's worth.
– 100% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses – Accountable Plan
(e) Specific Exceptions to Application of Subsection (a).-- Subsection (a)
shall not apply to-(9) Expenses Includible in Income of Persons Who Are Not Employees. -Expenses paid or incurred by the taxpayer for goods, services, and
facilities to the extent that the expenses are includible in the gross income
of a recipient of the entertainment, amusement, or recreation who is not
an employee of the taxpayer as compensation for services rendered or as
a prize or award under section 74. The preceding sentence shall not
apply to any amount paid or incurred by the taxpayer if such amount is
required to be included (or would be so required except that the amount
is less than $600) in any information return filed by such taxpayer under
part III of subchapter A of chapter 61 and is not so included.
– 100% Deductible.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(j) Employee Achievement Awards.—
(1) General Rule.--No deduction shall be allowed under section 162 or section
212 for the cost of an employee achievement award except to the extent
that such cost does not exceed the deduction limitations of paragraph (2).
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(j) Employee Achievement Awards.—
(2) Deduction Limitations.--The deduction for the cost of an employee
achievement award made by an employer to an employee—

No Plan

(A) which is not a qualified plan award, when added to the cost to the
employer for all other employee achievement awards made to such
employee during the taxable year which are not qualified plan
awards, shall not exceed $400, and

Plan

(B) which is a qualified plan award, when added to the cost to the
employer for all other employee achievement awards made to such
employee during the taxable year (including employee achievement
awards which are not qualified plan awards), shall not exceed $1,600.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(j) Employee Achievement Awards.—
(3) Definitions.--For purposes of this subsection—
(A) Employee Achievement Award.—
(i)

In General.--The term “employee achievement award” means
an item of tangible personal property which is—
(I) transferred by an employer to an employee for length of
service achievement or safety achievement,
(II) awarded as part of a meaningful presentation, and
(III) awarded under conditions and circumstances that do not
create a significant likelihood of the payment of disguised
compensation.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(j) Employee Achievement Awards.—
(3) Definitions.--For purposes of this subsection—
(A) Employee Achievement Award.—
(ii) Tangible Personal Property.--For purposes of clause (i), the term
“tangible personal property” shall not include—
Gold
Watch
or
TV
or
Bowling
Ball

(I) cash, cash equivalents, gift cards, gift coupons, or gift
certificates (other than arrangements conferring only the
right to select and receive tangible personal property from
a limited array of such items pre-selected or pre-approved
by the employer), or
(II) vacations, meals, lodging, tickets to theater or sporting
events, stocks, bonds, other securities, and other similar
items.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(k) Business Meals.-(1) In General.--No deduction shall be allowed under this chapter for the
expense of any food or beverages unless--

Bus
Meals

(A) such expense is not lavish or extravagant under the circumstances,
and (What does this mean?)
(B) the taxpayer (or an employee of the taxpayer) is present at the
furnishing of such food or beverages.
–

See Moss – P.I. attorneys in Chicago met for lunch at restaurant
to discuss clients, settlements & strategy. Not a business meal
since no clients were present.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(n) Only 50 Percent of Meal and Entertainment Expenses Allowed as
Deduction.-(1) In General.--The amount allowable as a deduction under this chapter for
any expense for food or beverages shall not exceed 50 percent of the
amount of such expense which would (but for this paragraph) be
allowable as a deduction under this chapter.

–

When does the 50% rule apply?

–

Travel meals are deductible to the extent of 50% of the cost. What about
business meals?
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(n) Only 50 Percent of Meal and Entertainment Expenses Allowed as
Deduction.-(2) Exceptions.--Paragraph (1) shall not apply to any expense if—
50% of
(e)(1),
(5) & (6)

(A) such expense is described in paragraph (2), (3), (4), (7), (8), or (9) of
subsection (e),
(B) in the case of an employer who pays or reimburses moving expenses
of an employee, such expenses are includible in the income of the
employee under section 82, or

–

(2) – Compensation, (3) – Reimbursement, (4) – Recreation for EEs, (7) –
Available to public, (8) – Entertainment sold to public, and (9) –
Compensation to independent contractors.
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(n) Only 50 Percent of Meal and Entertainment Expenses Allowed as
Deduction.-(3) Special Rule for Individuals Subject to Federal Hours of Service.--In the
case of any expenses for food or beverages consumed while away from
80%
home (within the meaning of section 162(a)(2)) by an individual during,
or incident to, the period of duty subject to the hours of service
limitations of the Department of Transportation, paragraph (1) shall be
applied by substituting “80 percent” for “50 percent”.
•

Think of truck driver for a big rig.

•

But if the truck driver is an employee, do we care?
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Section 274
Disallowance of Certain Entertainment, Etc.,
Expenses
(o) Meals Provided at Convenience of Employer.--No deduction shall be
allowed under this chapter for—
(1) any expense for the operation of a facility described in section 132(e)(2),
and any expense for food or beverages, including under section 132(e)(1),
associated with such facility, or

N/A until
2026

(2) any expense for meals described in section 119(a).
But ?

–
–
–

§119 – Meals and lodging exclusion – casinos – §119(b)(4)
§132(e)(1) – De minimis fringe benefit
§132(e)(2) – Eating facilities
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
a.

No deduction is allowed with respect to:
1)

An activity generally considered to be entertainment, amusement or
recreation; – (professional golfer vs. not a professional)

2)

Membership dues with respect to any club organized for business
pleasure, recreation or other social purposes; or

3)

A facility or portion thereof used in connection with any of the
above items. (See §274(a).)
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
e.

Taxpayers generally may continue to deduct 50% of the food and
beverage expenses associated with operating a T/B (e.g., meals consumed
by employees on work travel and for a business meal), with no deduction
allowed for other entertainment expenses.

f.

Guidance on Business Meals: Notice 2018-76.
1. Notice 2018-76 provides guidance on the deductibility of expenses for
certain meals under §274.
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
2. Notice 2018-76 provides that the TCJA did not change the definition
of entertainment under §274(a)(1); therefore, the regulations under
§274(a)(1) that define entertainment continue to apply. TCJA did not
address the circumstances in which the provision of food and
beverages might constitute entertainment. However, the legislative
history of TCJA clarifies that taxpayers generally may continue to
deduct 50% of the food and beverage expenses associated with
operating their trade or business.
3. The Treasury Department and the IRS intend to publish regulations
under §274 clarifying when business meal expenses are nondeductible
entertainment expenses and when they are 50% deductible expenses.
Until the proposed regulations are effective, taxpayers may rely on
the guidance in Notice 2018-76 for the treatment under §274 of
expenses for certain business meals.
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
4. Under Notice 2018-76, taxpayers may deduct 50% of an otherwise
allowable business meal expense if:
a) The expense is an ordinary and necessary expense under §162(a)
paid or incurred during the taxable year in carrying on any
trade or business;
b) The expense is
circumstances;

not

lavish

or

extravagant

under

the

c) The taxpayer, or an employee of the taxpayer, is present at the
furnishing of the food or beverages;
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Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
4. Under Notice 2018-76, taxpayers may deduct 50% of an otherwise
allowable business meal expense if:
d) The food and beverages are provided to a current or potential
business customer, client, consultant, or similar business contact;
and
e) In the case of food and beverages provided during or at an
entertainment activity, the food and beverages are purchased
separately from the entertainment, or the cost of the food and
beverages is stated separately from the cost of the entertainment
on one or more bills, invoices, or receipts. The entertainment
disallowance rule may not be circumvented through inflating the
amount charged for food and beverages.
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Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
5. Notice 2018-76 provides three examples.
Example 1. Taxpayer A invites B, a business contact, to a baseball game.
A purchased tickets for A and B to attend the game. While at the game, A
buys hot dogs and drinks for A and B.
The baseball game is entertainment as defined in §1.274-2(b)(1)(i), and
thus the cost of the game tickets is an entertainment expense and is not
deductible by A. The cost of the hot dogs and drinks, which are
purchased separately from the game tickets, is not an entertainment
expense and is not subject to the §274(a)(1) disallowance. Therefore, A
may deduct 50% of the expenses associated with the hot dogs and drinks
purchased at the game.
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
5. Notice 2018-76 provides three examples.
Example 2. Taxpayer C invites D, a business contact, to a basketball
game. C purchases tickets for C and D to attend the game in a suite,
where they have access to food and beverages. The cost of the basketball
game tickets, as stated on the invoice, included the food and beverages.
The basketball game is entertainment as defined in §1.274-2(b)(1)(i), and
thus the cost of the game tickets is an entertainment expense and is not
deductible by C. The cost of the food and beverages, which are not
purchased separately from the game tickets, is not stated separately on
the invoice. Thus the cost of the food and beverages also is an
entertainment expense that is subject to the §274(a)(1) disallowance.
Therefore C may not deduct any of the expenses associated with the
basketball game.
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
f.

Guidance on Business Meals: Notice 2018-76.
5. Notice 2018-76 provides three examples.
Example 3. Assume the same facts as in Example 2, except that the
invoice for the basketball game tickets separately states the cost of the
food and beverages.
As in Example 2, the basketball game is entertainment as defined in
§1.274-2(b)(1)(i), and thus the cost of the game tickets, other than the
cost of the food and beverages, is an entertainment expense and is not
deductible by C. However, the cost of the food and beverages, which is
stated separately on the invoice for the game tickets, is not an
entertainment expense and is not subject to the §274(a)(1) disallowance.
Therefore C may deduct 50% of the expenses associated with the food
and beverages provided at the game.
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Examples of Entertainment Expenses
Which of the following expenses are deductible? (Remember,
unreimbursed EE business expenses are no longer deductible on Schedule
A – See Form 2106.)
1.

An ER reimburses an EE for the cost of meals while the EE is away
from home overnight for a temporary period of time. (Acct. Plan)
–

2.

ANS: 50% deductible by ER.

A self-employed person has lunch with a client in surroundings which
are conducive to a B.F. business discussion and business is actually
discussed. (See §274(k).)
–

ANS: 50% deductible. – A business meal is not an entertainment activity.
(See Notice 2018-76.)
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Examples of Entertainment Expenses
Which of the following expenses are deductible? (Remember,
unreimbursed EE business expenses are no longer deductible on Schedule
A – See Form 2106.)
3.

An ER has a year end party for staff. The cost is $4,000.
–

4.

An ER leases a luxury sky box lounge which is used by various
employees for home games of a professional sports team.
–

5.

ANS: 100% deductible. (See §274(e)(4) & §274(n)(2)(A).)

ANS: 100% deductible. (See §274(e)(4) & §274(n)(2)(A).)

An ER provides coffee, doughnuts, bottled water to its employees.
–

ANS: 50% deductible since de minimis fringe benefit. (See IRS
Publication 15-B.) (See §132(e)(1), §274(n) & §274(e).) Will this end up as
a supply?
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Examples of Entertainment Expenses
Which of the following expenses are deductible?
6.

An ER provides a box lunch or a catered lunch to its EEs during busy
season.
–

ANS: 50% deductible (See §274(e)(1), §274(n)(2)(A) & §274(o).)

7. An EE takes a client to a sporting event where business is discussed.
The EE also pays for the hot dogs, beer, wine, bottled water.
–

ANS: The cost of the tickets to attend the sporting event is not deductible,
but 50% of the cost of the food is deductible to the ER if the EE is
reimbursed pursuant to an accountable plan.
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Examples of Entertainment Expenses
Which of the following expenses are deductible?
8.

A self-employed person and client play golf at a country club and
have dinner after the golf game.
–

9.

ANS: The greens fees are not deductible and 50% of the cost of the
dinner is deductible.

An EE has a business meeting with client and after the meeting the
EE takes client and significant other to dinner.
–

ANS: 50% of the cost of the dinner is deductible by the ER, but no tax
effect to EE if reimbursed for expenses. (See §274(e)(3).)
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Examples of Entertainment Expenses
Which of the following expenses are deductible?
10. An auto dealership offers hot dogs and drinks to entice the general
public to at least look at the inventory of cars and trucks available for
purchase (100% deductible under §274(e)(7)).
a.

•

Assume an investment advisor offers a free dinner to potential clients to
educate the client as to the advantages of investing their money with
him/her (100% deductible under §274(e)(7)).

POINT: The change to entertainment expenses does not affect the
deductibility of a business meal. A business meal is not an entertainment activity and continues to be deductible to the extent of 50% of
the cost. (See Notice 2018-76.)
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Tax Cuts and Jobs Act
Details
6.

Entertainment and Meal Expenses.
g.

For amounts paid after 12/31/2017, the Act expands the 50% limitation
on expenses associated with providing food and beverages to employees
through an eating facility that meets the requirements for de minimis
fringes under §132(e), and for the convenience of the employer under
§119(a).

De minimis 1)
fringes

This means that a deduction for expenses associated with meals
provided for the convenience of the employer on the employer’s
business premises or provided on or near the employer’s business
premises through an employer-operated facility is subject to the
50% limit on the deduction. (See Jacobs.)
a)

2)

Section 274(o) states that the meals which are excluded from the
EE’s gross income under §119 are only deductible by the ER to the
extent of 50% of the cost.

Such amounts are not deductible at all if paid or incurred after
12/31/2025. (See §274(o).)
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

In Jacobs v. Comm’r, T.C. Memo. 2017-20:
1.

$200,000
for away
games

2.

Held: The Boston Bruins’ provision of pregame meals to players at awaygame city hotels qualified as de minimis fringe benefits under
§274(n)(2)(B), and therefore the cost of the meals was not subject to the
50% limitation in §274(n)(1).
Facts: Taxpayers (collectively T) are the owners of the Boston Bruins, an
NHL hockey team which each season plays 41 home games and 41 away
games, plus potential playoff games.
a.

For the taxable years in question, the Bruins traveled to away games
with players, coaches, and various other “traveling hockey
employees” such as managers, trainers, and media personnel.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

In Jacobs v. Comm’r, T.C. Memo. 2017-20: Facts.
3.

The Bruins contract with away-game city hotels that provide sleeping
accommodations and meal rooms where pregame meals are served. The
Bruins typically arrive at the away-game city the day before the game.
Traveling employees often are provided a meal the evening before an away
game, and breakfast, lunch, and a pre-game snack on away-game days.
Meetings are conducted at most of these meals.

4.

The Bruins deducted the full cost of the away-game meals, claiming that
the 50% limit on expenses for food or beverages in §274(n)(1) did not
apply due to the exception for expenses that are excludable from GI
under §132(e) because they are de minimis fringes.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

In Jacobs v. Comm’r, T.C. Memo. 2017-20: Facts.
5.

6.

Section 132(e)(2) provides that the operation by an employer of any
eating facility for employees shall be treated as a non-taxable de minimis
fringe if:
a.

Such facility is located on or near the business premises of the
employer; and

b.

Revenue derived from such facility normally equals or exceeds the
direct operating costs of such facility.

Access to the eating facility must not discriminate in favor of highly
compensated employees. An employee entitled under §119 to exclude
from GI the value of a meal provided at such facility is treated as having
paid an amount equal to the direct operating costs of the facility.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

The Court first found that the meals were provided in a nondiscriminatory manner and would constitute a de minimis fringe if:
1.

The eating facility is owned or leased by the employer;

2.

The facility is operated by the employer;

3.

The facility is located on or near the business premises of the employer;

4.

The meals furnished at the facility are provided during, or immediately
before or after, the employee’s workday; and

5.

The annual revenue derived from the facility normally equals or exceeds
the direct operating costs of the facility (the revenue/operating cost test).
See Boyd Gaming Corp. v. Comm’r, 106 T.C. 343 (1996); Reg. §132-7(a).
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

First requirement: The eating facility was owned or leased by the
employer because:
1.

Although the hotel and banquet contracts the Bruins entered into with
the hotels were not identified as “leases,” the substance of the agreements
was that the Bruins paid consideration in exchange for the “right to use
and occupy” the hotel meal rooms. That is like a lease.

2.

The meal rooms were essential to the Bruins’ away-game business
operations, and the meal rooms were provided without extra charge because
the Bruins spent money for lodging and food.

3.

The Bruins dictated aspects regarding the setup of the meal rooms, and
required the hotels to keep the location of the meal room private.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

Second requirement: The meal rooms were “operated by the
employer” because:
1.

If an employer contracts with another to operate an eating facility for its
employees, that facility is considered to be operated by the employer for
purposes of §132(e).

2.

Here the Bruins’ contracted with each away-game city hotel regarding
the operation of the meal rooms as well as food preparation and service.
The Bruins entered into a detailed advance banquet agreement as to all
meals and meal service.

3.

The Bruins paid a fee for each meal and a service fee. Thus the Bruins were
“contracting with another to operate an eating facility for its employees.” See
Reg. §132-7(a)(3).
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

Third requirement: The eating facility was located on or near the
“business premises” of the employer because:
1.

Congress intended that a “commonsense approach” apply. An
employer’s business premises is a place where employees perform a
significant portion of duties or where the employer conducts a significant
portion of business. It is not necessary for the eating facility to be located
in an employer’s principal structure.

2.

Inquiry regarding business premises infers a functional rather than spatial
unity or quantitative approach. In Mabley v. Comm’r, T.C. Memo. 1965-323,
the Court held that a rented hotel suite used for daily executive lunches
constituted business premises of a company. Here an integral part of the
Bruins’ hockey business involved travel for away games and use of hotels for
preparation, rest, and meals.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

Fourth requirement: The revenue/operating cost test was met because
an employee entitled under §119 to exclude the value of a meal
provided at an employer-operated eating facility shall be treated as
having paid an amount for such meal equal to the direct operating
costs of the facility attributable to such meal. The employees met the
§119 test.
1.

2.

Meals are excludable from gross income of recipient employees under
§119 if they are:
a.

Furnished for the “convenience of the employer,” and

b.

Furnished on the business premises of the employer.

Meals are considered for the convenience of the employer if they are
furnished “for a substantial non-compensatory business reason.”
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

The Court noted that if a taxpayer provides credible and
uncontradicted evidence of business reasons for the provision of
meals, the Court “will refrain from second-guessing a taxpayer’s
business judgment.” Here the meals were provided for substantial
non-compensatory business reasons because:
1.

Pregame meals for players were first and foremost provided for
“nutritional and performance reasons,” and menus were kept consistent
from city to city to avoid players experiencing “unexpected gastric
problems” during games.

2.

Meals were provided to non-players due to busy schedules and limited
time to prepare for games. Meals were “working meals.”

3.

The Bruins provided credible evidence of business judgment that the Court
would not second-guess.
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The Boston Bruins
Can Deduct Full Cost of Away-Game Meals
•

Fifth requirement: The Court concluded that the meals were provided
during, or immediately before or after, the employee’s workday since
the IRS conceded that this requirement was satisfied.

•

Conclusion: The provision of pregame meals and snacks to the
traveling hockey employees at away-game city hotels qualifies as a de
minimis fringe under §274(n)(2). Therefore the Bruins were entitled to
deduct the full cost of the meals without regard to the 50% limitation
on meals expenses imposed by §274(n)(1).

167

Tax Cuts and Jobs Act
Details
7.

Employee Achievement Awards.
a.

Amends §74 definition of “tangible personal property” that may be
considered a deductible employee achievement award to exclude:

1)
Gold
Watch
or
TV
2)
or
Bowling
Ball

Cash, cash equivalents, gift cards or equivalents (other than
arrangement conferring only the right to select and receive tangible
personal property from a limited array of such items pre-selected or
pre-approved by the employer); or
Vacations, meals, lodging, tickets to theater or sporting events,
stocks, bonds, other securities and other similar items. (See §274(j)
for qualified plan awards ($1,600) and nonqualified plan awards
($400).)
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Tax Cuts and Jobs Act
Details
8.

Rollovers of Publicly-Traded Securities Gain.
a.

9.

TCJA repeals the rule permitting gains on the sale of publicly traded
securities to be deferred if rolled over to investment in a specialized small
business investment company. (§1044)

Self-Created Property and Capital Gain.
a.

Excludes from the definition of a capital asset a self-created patent,
invention, model, or design, or secret formula or process.

b.

Note: Rule in §1235 treating the transfer of a patent prior to its
commercial exploitation as long-term capital gain is not repealed.
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Tax Cuts and Jobs Act
Details – To Slide 146
10. Technical Terminations of Partnerships.
a.

TCJA repeals the §708(b)(1)(B) rule providing for technical terminations
of partnerships. (What about cost of new Operating Agreement?)

b.

It does not change the present-law rule in §708(b)(1)(A) that a
partnership is considered as terminated if no part of any business,
financial operation, or venture of the partnership continues to be carried
on by any of its partners.

c.

TCJA also limits the amount of a charitable contribution deduction and
foreign tax deduction to the partner’s basis in its partnership interest. –
Now same as an S corporation.
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Tax Cuts and Jobs Act
Details
11. Other Partnership Changes.
a.

Tax Gain on the Sale of a Partnership Interest on a Look-Through Basis.
Under the Act, gain or loss from the sale or exchange of a partnership interest
is effectively connected with a U.S. trade or business to the extent that the
transferor would have had effectively connected gain or loss had the
partnership sold all of its assets at fair market value as of the date of the sale
or exchange. TCJA requires that any gain or loss from the hypothetical asset
sale by the partnership be allocated to interests in the partnership in the
same manner as non-separately stated income and loss.
1)

TCJA also requires the transferee of a partnership interest to withhold
ten percent of the amount realized on the sale or exchange of a
partnership interest unless the transferor certifies that the transferor is
not a nonresident alien individual or foreign corporation. If the
transferee fails to withhold the correct amount, the partnership is
required to deduct and withhold from distributions to the transferee
partner an amount equal to the amount the transferee failed to
withhold.
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Tax Cuts and Jobs Act
Details
11. Other Partnership Changes.
a.

Tax Gain on the Sale of a Partnership Interest on a Look-Through Basis.
2)

The provision treating gain or loss on sale of a partnership interest
as effectively connected income is effective for sales, exchanges, and
dispositions on or after November 27, 2017. The provision requiring
withholding on sales or exchanges of partnership interests is
effective for sales, exchanges, and dispositions after December 31,
2017.
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Tax Cuts and Jobs Act
Details
11. Other Partnership Changes.
b.

Modification of the Definition of Substantial Built-In Loss on Transfers
of a Partnership Interest. TCJA modifies the definition of a substantial
built-in loss for purposes of §743(d), affecting transfers of partnership
interests. In addition, a substantial built-in loss also exists if the
transferee would be allocated a net loss in excess of $250,000 upon a
hypothetical disposition by the partnership of all partnership's assets in
a fully taxable transaction for cash equal to the assets' fair market value,
immediately after the transfer of the partnership interest.
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Tax Cuts and Jobs Act
Details
11. Other Partnership Changes.
b.

Modification of the Definition of Substantial Built-In Loss on Transfers
of a Partnership Interest.
Example: An LLC taxed as a partnership has three members (A, B, and
C). The LLC has not made a §754 election. It has two assets, Asset X that
has built-in gain of $1 million, and Asset Y that has a built-in loss of
$900,000. Under the LLC agreement, any gain on sale or exchange of
Asset X is specially allocated to A. The three members share equally in
all other LLC items, including in the built-in loss in Asset Y. B and C
each has a net built-in loss of $300,000 (one-third of the built-in loss of
Asset Y) allocable to their LLC interest. Nevertheless, the LLC does not
have an overall built-in loss, but a net built-in gain of $100,000 ($1
million minus $900,000). C sells his LLC interest to individual D for
$33,333.
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Tax Cuts and Jobs Act
Details
11. Other Partnership Changes.
b.

Modification of the Definition of Substantial Built-In Loss on Transfers
of a Partnership Interest.
Example (cont’d): Under the Act, the test for a substantial built-in loss
applies both at the partnership level and at the transferee partner level.
If the LLC were to sell all its assets for cash at their fair market value
immediately after the transfer to D, D would be allocated a loss of
$300,000 (one-third of the built-in loss of $900,000 in Asset Y). The LLC
does not have a substantial built-in loss, but a substantial built-in loss
exists under the partner-level test, and the LLC adjusts the basis of its
assets accordingly with respect to D.

c.

This provision applies to transfers of partnership interests after
December 31, 2017.
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Tax Cuts and Jobs Act
Details
12. Carried Interest.
a.

Raise
cap or
invest in
sec

TCJA does not change the “carried interest” rules that allow some
persons such as venture capitalists to receive a partnership interest in
exchange for services, and then later receive capital gain with respect
such interest. (See §1061 – Makes gain ST rather than LT.)
1)

TCJA does provide for a three-year holding period in the case of
certain net long-term capital with respect to any “applicable
partnership interest” held by the taxpayer.

2)

The three-year period applies notwithstanding the rules of §83 or
any election in effect under §83(b). – See Notice 2018-8 which states
that §1061 applies to an S corporation which holds a partnership
interest.

3)

Real estate agent foregoes $500,000 commission on the sale of
commercial property in exchange for a profits interest in a real
estate partnership.
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Tax Cuts and Jobs Act
Details
13. Rate Brackets. Retains seven rate brackets, but changes break points
and some of the percentages (but simple as a postcard):
a.

Rate bracket thresholds for married filing separately continue to be half
the thresholds for joint returns. (Four rate brackets for an estate or
See
Slide 200 trust. Now the super rich and the just rich – See Form 8959 & Form
8960.)
b.
T.I.
$75,000

Rates for long-term capital gains and qualified dividends remain the
same with the same approximate breakpoints for the 0%, 15%, and 20%
rates. The special 25% and 28% rates are retained.
1)

For 2018, the 15% breakpoint is $77,200 for joint returns and
surviving spouses, $51,700 for heads of household, $2,600 for estates
nd trusts, and $38,600 for other unmarried individuals.
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Tax Cuts and Jobs Act
Details
13. Rate Brackets. Retains seven rate brackets, but changes break points
and some of the percentages (but simple as a postcard):
b.

TI $600,000
OI $480,000
LT $20,000
c.

Rates for long-term capital gains and qualified dividends remain the
same with the same approximate breakpoints for the 0%, 15%, and 20%
rates. The special 25% and 28% rates are retained.
2)

The 20% breakpoint is $479,000 for joint returns and surviving
spouses (one-half of this amount for married taxpayers filing
separately), $452,400 for heads of household, $12,700 for estates and
trusts, and $425,800 for other unmarried individuals.

The bracket thresholds will be indexed using “chained CPI” instead of
CPI, a different measure of inflation that generally results in smaller
inflation adjustments under the Code.
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Individual Tax Brackets
TCJA Retains Seven Brackets

Single Filers
Income Range

Joint Filers
Income Range

Head of Household
Income Range

Tax Rate

$0 - $9,525

$0 - $19,050

$0 - $13,600

10.0%

$9,525 - $38,700

$19,050 - $77,400

$13,600 - $51,800

12.0%

$38,700 - $82,500

$77,400 - $165,000

$51,800 - $82,500

22.0%

$82,500 - $157,500

$165,000 - $315,000

$82,500 - $157,500

24.0%

$157,500 - $200,000

$315,000 - $400,000

$157,500 - $200,000

32.0%

$200,000 - $500,000

$400,000 - $600,000

$200,000 - $500,000

35.0%

Over $500,000

Over $600,000

Over $500,000

37%
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Comparison
Joint Return Tax Brackets
Joint Filers
2018 Prior Law

Joint Filers
TCJA 2018

$0 - $19,050

10%

$0 - $19,050

10%

$19,050 - $77,400

15%

$19,050 - $77,400

12%

$77,400 - $156,150

25%

$77,400 - $165,000

22%

$156,150 - $237,950

28%

$165,000 - $315,000

24%

$237,950 - $424,950

33%

$315,000 - $400,000

32%

$424,950 - $480,050

35%

$400,000 - $600,000

35%

Over $480,050

39.6% Over $600,000

MFJ – T.I. $600,000 – O.I. $480,000
– LT $120,000
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37%

Comparison
Single Return Tax Brackets
Single Filers
2018 Prior Law

Single Filers
TCJA in 2018

$0 - $9,525

10%

$0 - $9,525

10%

$9,525 - $38,700

15%

$9,525 - $38,700

12%

$38,700 - $93,700

25%

$38,700 - $82,500

22%

$93,700 - $195,450

28%

$82,500 - $157,500

24%

$195,450 - $424,950

33%

$157,500 - $200,000

32%

$424,950 - $426,700

35%

$200,000 - $500,000

35%

Over $426,700

39.6% Over $500,000

37%
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Estates & Trusts
Tax Rates for 2018
If Taxable Income in 2018 is:

Rate

$0 - $2,550

10%

$2,550 to $9,150

24%

$9,150 to $12,500

35%

Over $12,500

37%

* But $2,600 for 0% & $12,700 for 20% on LT & qualified dividends.
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What Is “Middle Class”?
Return Filing by AGI: Individual Returns in 2017
AGI Category
Not Rich

Rich &
§199A

% of Returns Filed

$0 to $50,000

61.46%

$0 to $75,000

74.72%

$0 to $100,000

83.31%

$0 to $200,000

95.50%

$100,000 to $200,000

12.19%

$200,000 to $500,000

3.60%

$200,000 to $1,000,000

4.18%

$200,000 to > $10 million

4.46%

$500,000 to > $10 million

0.87%

*FROM 2017 DATA BOOK – 96% of all individuals have an AGI of less than or equal to $200,000.
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Tax Rates
26 U.S.C.A. §1 – Tax Imposed
(j) Modifications for Taxable Years 2018 Through 2025.—
(2) Rate Tables.—
(A) Married Individuals Filing Joint Returns and Surviving Spouses.-The following table shall be applied in lieu of the table contained in
subsection (a):
If taxable income is:
Not over $19,050
Over $19,050 but not over $77,400
Over $77,400 but not over $165,000
Over $165,000 but not over $315,000
Over $315,000 but not over $400,000
Over $400,000 but not over $600,000
Over $600,000

The tax is:
10% of taxable income.
$1,905, plus 12% of the excess over $19,050.
$8,907, plus 22% of the excess over $77,400.
$28,179, + 24% of the excess over $165,000.
$64,179, + 32% of the excess over $315,000.
$91,379, + 35% of the excess over $400,000.
$161,379, + 37% of excess over $600,000.
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Tax Rates
26 U.S.C.A. §1 – Tax Imposed
(j) Modifications for Taxable Years 2018 Through 2025.—
(2) Rate Tables.—
(B) Heads of Households.--The following table shall be applied in lieu of
the table contained in subsection (b):
If taxable income is:
Not over $13,600
Over $13,600 but not over $51,800
Over $51,800 but not over $82,500
Over $82,500 but not over $157,500
Over $157,500 but not over $200,000
Over $200,000 but not over $500,000
Over $500,000

The tax is:
10% of taxable income.
$1,360, plus 12% of the excess over $13,600.
$5,944, plus 22% of the excess over $51,800.
$12,698, + 24% of the excess over $82,500.
$30,698, + 32% of the excess over $157,500.
$44,298, + 35% of the excess over $200,000.
$149,298, + 37% of the excess over 500,000.
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Tax Rates
26 U.S.C.A. §1 – Tax Imposed
(j) Modifications for Taxable Years 2018 Through 2025.—
(2) Rate Tables.—
(C) Unmarried Individuals Other than Surviving Spouses and Heads of
Households.--The following table shall be applied in lieu of the table
contained in subsection (c):
If taxable income is:
Not over $9,525
Over $9,525 but not over $38,700
Over $38,700 but not over $82,500
Over $82,500 but not over $157,500
Over $157,500 but not over $200,000
Over $200,000 but not over $500,000
Over $500,000

The tax is:
10% of taxable income.
$952.50, plus 12% of the excess over $9,525.
$4,453.50, plus 22% of the excess over $38,700.
$14,089.50, + 24% of the excess over $82,500.
$32,089.50, + 32% of the excess over $157,500.
$45,689.50, + 35% of the excess over $200,000.
$150,689.50, + 37% of the excess over $500,000.
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Tax Rates
26 U.S.C.A. §1 – Tax Imposed
(j) Modifications for Taxable Years 2018 Through 2025.—
(2) Rate Tables.—
(D) Married Individuals Filing Separate Returns.--The following table
shall be applied in lieu of the table contained in subsection (d):
If taxable income is:
Not over $9,525
Over $9,525 but not over $38,700
Over $38,700 but not over $82,500
Over $82,500 but not over $157,500
Over $157,500 but not over $200,000
Over $200,000 but not over $300,000
Over $300,000

The tax is:
10% of taxable income.
$952.50, plus 12% of the excess over $9,525.
$4,453.50, plus 22% of the excess over $38,700.
$14,089.50, + 24% of the excess over $82,500.
$32,089.50, + 32% of the excess over $157,500.
$45,689.50, + 35% of the excess over $200,000.
$80,689.50, + 37% of the excess over $300,000.
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Tax Rates
26 U.S.C.A. §1 – Tax Imposed
(j) Modifications for Taxable Years 2018 Through 2025.—
(2) Rate Tables.—
(E) Estates and Trusts.--The following table shall be applied in lieu of the
table contained in subsection (e):
If taxable income is:
Not over $2,550
Over $2,550 but not over $9,150
Over $9,150 but not over $12,500
Over $12,500

The tax is:
10% of taxable income.
$255, plus 24% of the excess over $2,550.
$1,839, plus 35% of the excess over $9,150.
$3,011.50, +37% of the excess over $12,500.
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Tax Cuts and Jobs Act
Details
14. Increase Standard Deduction but Repeal Personal Exemptions.
a.

Increases standard deduction to: $24,000 for joint filers and surviving
spouses; $12,000 for single filers; and $18,000 for heads of household
with at least one qualifying child. Keeps the additional standard
deduction for elderly and blind ($1,300 MFJ & $1,600 S).

b.

This would reduce the number of itemizers from about 33% under
current law to less than 10%.

c.

But will many individuals be able to prepare their own Form 1040 using
an on-line program or an off-the-shelf program such as Turbo Tax?
Mention Charles Schwab and exercise of Qualified ISO – W-2, Line
12(v) showed $190,000 and the Form 1099-B with basis also showed a
STCG of $190,000. Individual wondered why he/she owed $100,000 in
tax. (Mention person w/ AGI $95,000 & I.D. & P.E. of $55,000.)

Simple as
postcard
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Tax Cuts and Jobs Act
Details
14. Increase Standard Deduction but Repeal Personal Exemptions.
c.

Deduction for personal exemptions is repealed, resulting in changes to
requirements to file a return and withholding rules. Treasury Secretary
has discretion to administer withholding rules in 2018 without regard to
the new Act.

•
Parent
as Dep

But how much gross income may a qualifying relative have in
2018 in order to qualify as a dependent on another person’s
tax return? Assume a parent lives with you and has a small
retirement of $2,500. May you claim the parent as a
dependent for CTC of $500? (See Notice 2018-70.)
» $0, $2,000, $4,150 or do not know – Huh?
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Tax Cuts and Jobs Act
Details
14. Increase Standard Deduction but Repeal Personal Exemptions.
d.

Due Diligence Requirement for Head of Household Status.
1)

TCJA directs the Secretary of the Treasury to issue due diligence
requirements for paid preparers in determining eligibility for a
taxpayer to file as head of household. A penalty of $500 ($520 for
2018) would be imposed for each failure to meet these requirements.
(See Form 8867 and NPRM 103474-18.)

2)

A penalty of $500 ($520 for 2018) would be imposed for each failure
to meet these requirements.

3)

This adds due diligence requirement to those that under current law
apply to the child tax credit, the education credits, and the earned
income tax credit. (See Form 8867.)

H of H
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Tax Cuts and Jobs Act
Details
15. Tax Deduction for Qualified Business Income.

§199A

a.

20% deduction for QBI from a QTB & certain limits for SSB.

b.

What is the definition of a QTB? – See proposed regulations issued
August 8, 2018. – Use §162 definition.
1)

§162 – See §179 – Regular, continuous & substantial basis.

2)

Schedule E – Rental property by an investor. If sell, gain or loss is
§1231 on Form 4797, but this is a §212 activity.

3)

§469 – T or B where one can materially participate is APCU ≤ 7
days.
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16. Reform of Child Tax Credit (CTC).
a.

Current $1,000 CTC is increased to $2,000, and a non-refundable credit
of $500 is allowed for each dependent who is not a qualified child. Age
limit remains the same (not age 17 by year end).

b.

Refundable portion of CTC limited to $1,400, but that amount will be
indexed for inflation based on chained CPI in the future until it reaches
$2,000.

c.

Maximum refundable credit limited to 15% of earned income above
$2,500 (previously $3,000). (How much if have ten children and earned
income is $62,500?)

d.

Must list valid SSN to claim the CTC. (Not work eligible SSN.) This does
not apply to a dependent who is not a qualified child, but no CTC is
allowed for which a TIN has been issued after the due date (with
extension) for filing the return for such year.
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16. Reform of Child Tax Credit (CTC).
e.

Credits are reduced by $50 for each $1,000 of AGI over thresholds.

f.

The phase-out thresholds are increased from $110,000 for joint filers to
$400,000, and from $75,000 for other filers to $200,000. This addresses
the marriage penalty as to the credits.

g.

In a divorce, which parent is entitled to the Child Care Credit and the
EIC? ANS: Custodial. But which parent is entitled to CTC, LLC, AOTC
and deduction for qualified tuition and fees? ANS: Only the parent that
actually takes the child as a dependent. See Form 8332.

Elig

CTC &
Divorce
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17. Credits Not Repealed. The following credits are not repealed in TCJA
(although they were in one or more prior versions of the bills):
a.

Credit for certain persons over age 65 or who retired on disability.
(Schedule R)

b.

The adoption credit. (Form 8839)

c.

The tax credit associated with mortgage credit certificates. (Form 8396)

d.

The credit for plug-in electric drive motor vehicles. – Tesla (Form 8910)
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18. Changes to “Simplify” the “Kiddie Tax”.
a.
Form
8615 &
Form
8814

TCJA adopts the House proposal to simplify the kiddie tax by applying
ordinary and capital gains rates applicable to trusts and estates to the
net unearned income of a child (Form 8615 and Form 8814). How much
may a child earn in 2018 and pay no tax? – $12,000
1)

Taxable income due to earned income will continue to be taxed
according to a single taxpayer’s brackets and rates. (See §1(g).)

2)

Taxable income due to net unearned income now will be taxed
according to brackets and rules applicable to trusts and estates,
rather then being taxed at rates “on top” of the parent’s income.
Unearned income of siblings will no longer be relevant.
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18. Changes to “Simplify” the “Kiddie Tax”.
b.

c.

The tax rates for trusts and estates under the Act are:
1)

10% on taxable income (TI) between $0 and $2,550.

2)

24% on TI between $2,550 and $9,150.

3)

35% on TI between $9,150 and $12,500.

4)

37% on TI greater than $12,500.

Under the new formula in §1(g), the maximum amount taxed below the
24% rate is the sum of the child’s “earned TI” plus $2,550. “Earned TI”
is the child’s TI minus net unearned income.
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18. Changes to “Simplify” the “Kiddie Tax”.
d.

The maximum amount taxed at below the 35% rate is the sum of the
child’s earned TI plus $9,150.

e.

The maximum amount taxed at below the 37% rate is the sum of the
child’s earned TI plus $12,500.

f.

This is the same as having the taxable income of the child divided into
two amounts, with the net unearned income being taxed at the rates for a
trust or estate and the remainder of the taxable income being taxed at
the child’s rate.
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18. Changes to “Simplify” the “Kiddie Tax”. Example.
g.

Assume in 2018 a child age 16 has wages of $5,000 and interest income of
$6,000, and AGI is $11,000. In 2018 the child’s basic standard deduction
is $1,050 and $2,100 is the amount of unearned income a child may have
before the kiddie tax applies.

h.

Here unearned income (interest of $6,000) exceeds $2,100 by $3,900, and
therefore the kiddie tax applies. Net unearned income is $3,900.
1)

$11,000 AGI

2)

- 5,350 Standard Deduction (earned income $5,000 + $350).

3)

$ 5,650 Taxable Income
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18. Changes to “Simplify” the “Kiddie Tax”. Example.
i.

$5,650 Taxable Income (net unearned income is $3,900)
1)

The child’s “earned TI” is $1,750 (TI of $5,650 minus net unearned
income of $3,900).

2)

Maximum amount taxed at less than the 24% trust/estate rate (e.g.,
at 10%) is earned TI of $1,750 plus $2,550 = $4,300. Tax is $430.

3)

Remaining taxable income of $1,350 ($5,650 - $4,300) will be taxed
at the 24% rate, resulting in tax of $324. [Note that maximum
amount taxed at less than the 35% trust/estate rate (e.g., at 24%) is
earned TI of $1,750 plus $9,150 = $10,900].

4)

Total tax is $754 ($430 plus $324).
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Example – Assume that child age 16 has the following for 2017:

•
•

W-2 Wage

$5,000

Taxable Interest

$6,000

What is child’s taxable income and tax liability if child is age 16?
Will the kiddie tax apply? Yes. But why?
–

Has unearned income in excess of $2,100
•
($6,000 – $2,100 = $3,900)
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Taxable Income if Qualify as Dependent
on Another Person’s Tax Return
2017
W-2
Tax Int
AGI
P.E.
Aug. Std Ded.
T.I.

$ 5,000
6,000
$11,000
(0)
(5,350)
$ 5,650

$3,900
Parental Rate
•

Deduction from AGI
is the greater of:
1. I.D. – Schedule A – Sales Tax
2. Basic Std Ded. – $1,050
3. Aug. Std. Ded. –
$5,000 + $350 or $5,350

$1,750
Child’s Rate

What advice if the child is age 16 or 17?
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Kiddie Tax
Example – Assume that child age 16 has the following for 2018:

•
•

W-2 Wage

$5,000

Taxable Interest

$6,000

What is child’s taxable income and tax liability if child is age 16?
Will the kiddie tax apply? Yes. But why?
–

Has unearned income in excess of $2,100
•
($6,000 – $2,100 = $3,900)
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Age 16
2018
Wages
Interest
GI
D for AGI
AGI
P.E.
Aug. Std. Ded.
T.I.

•

Deduction from AGI
is the greater of:
1. I.D.
2. Basic Std Ded. – $1,050
3. Aug. Std. Ded. –
$5,000 + $350 or $5,350

$5,000
6,000
$11,000
(0)
$11,000
(0)
(5,350)
$ 5,650

$3,900
Trust & Estate Rate

$1,750
Child’s Rate

($255 + $324 (24% x $1,350)= $579)

(10% or $175)

Total Tax – $754 ($579 + $175)
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19. Work Eligible I.D. Number. The final Act (unlike prior versions) does
not include the requirement that a taxpayer must provide a “workeligible” social security number (SSN) (i.e., not just an ITIN or a SSN
issued to foreign legal residents that may not be used for employment
purposes) to claim:
a.

The refundable portion of the CTC.

b.

The refundable portion of the American Opportunity Tax Credit.

c.

The refundable Earned Income Tax Credit.
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20. Loss Limitation Rules Applicable to an Individual. (§461(l))
a.

For taxable years beginning after December 31, 2017 and before January
1, 2026, §461(l) provides that excess business losses of a taxpayer other
than a corporation are not allowed for the taxable year. Such losses are
carried forward and treated as part of the taxpayer’s net operating loss
(NOL) carryforward in subsequent taxable years. (See §461(l) – But
what happens if sell a PTP interest with suspended loss of $1,000,000 or a
rental property with a suspended loss under the passive loss rules of
$280,000?)

b.

Under the Act, NOL carryovers generally are allowed for a taxable year
up to the lesser of the carryover amount or 80 percent of taxable income
determined without regard to the deduction for NOLs.
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20. Loss Limitation Rules Applicable to an Individual.
c.

An excess business loss for the taxable year is the excess of aggregate
deductions of the taxpayer attributable to trades or businesses of the
taxpayer (determined without regard to the limitation of the provision),
over the sum of aggregate gross income or gain of the taxpayer plus a
threshold amount of $250,000 ($500,000 for joint returns). The threshold
amount is indexed for inflation. (Is this definition of trade or business the
same as under §199A?)

d.

In the case of a partnership or S corporation, the provision applies at the
partner or shareholder level. Each partner’s distributive share and each
shareholder’s pro rata share of items of income, gain, deduction, or loss
of the entity are taken into account in applying the limitation for the
taxable year of the partner or shareholder.

Def of
T/B
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20. Loss Limitation Rules Applicable to an Individual.
e.

Regulatory authority is provided to apply the provision to any other
passthrough entity to the extent necessary to carry out the provision.

f.

Regulatory authority is also provided to require any additional reporting
as the Secretary determines is appropriate to carry out the purposes of
the provision.

g.

The provision applies after the application of the passive loss rules. (See
§461(l)(6).)

h.

See proposed regulations to §199A which deal with the effect of §461(l)
on QBI.

208

Tax Cuts and Jobs Act
Details
21. Section 529 Plans – QSTP.
a.

TCJA modifies §529 plans to allow such plans to distribute not more
than $10,000 in expenses for tuition incurred during the taxable year in
connection with the enrollment or attendance of the designated
beneficiary at a public, private or religious elementary or secondary
school. (See §529(c)(7) – Probably K – 12.) College Invest will not amend
Colorado’s QSTP to allow for this type of distribution.

b.

The limitation applies on a per-student basis, rather than a per-account
basis.

c.

States must amend QSTPs to allow for a distribution, but CollegeInvest
(Colorado QSTP) announced that Colorado will not amend the QSTP to
allow for this type of distribution.

State
must
amend
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21. Section 529 Plans.
d.

Thus, although an individual may be the designated beneficiary of
multiple accounts, that individual may receive a maximum of $10,000 in
distributions free of tax, regardless of whether the funds are distributed
from multiple accounts.

e.

Any excess distributions received by the individual are treated as a
distribution subject to tax under the general rules of §529.
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21. Section 529 Plans.
f.

TCJA initially modified the definition of higher education expenses to
include certain expenses incurred in connection with a homeschool.
1)

After the House initially passed TCJA, however, the Senate
parliamentarian ruled that such provisions were “extraneous” and
not allowed under Senate reconciliation bill rules. House 12/18/2017;
Senate 12/19/2017; House 12/20/2017; and President signed
12/20/2017.

2)

Therefore the provisions were eliminated from the Act before the
House again approved it.
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22. Education Credits.
a.
From
1098-T &
Box 1

TCJA: Did not adopt the House changes, but the Consolidated
Appropriations Act eliminated the HOPE Scholarship Credit from §25A
– All references are now to AOTC. (LLC & L.34 – Must see Form 1098-T
and in 2018 for AOTC, Form 1098-T Box 1 must be filled in.)
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23. Discharge of Student Loan Indebtedness.
a.

Any income resulting from the discharge of student debt on account of
death or total disability of the student will be excluded from taxable
income. (See §108(f)(5) – See Form 982.)

b.

Effective: For discharges of debt received after 2017 and amounts
received in taxable years beginning after 2017.
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24. Education-Related Provisions Not Repealed. The following educationrelated provisions in the Code are not repealed:
a.

Deduction for interest on education loans (§221) – Form 1098-E

b.

Deduction for qualified tuition and related expenses (expires 12/31/2017)
(§222).

c.

Exclusion from income of interest on U.S. savings bonds used to pay
qualified higher education expenses (§137).

d.

Exclusion from income for qualified tuition reduction programs –
Graduate students and tuition waivers (§117(d)(2)).

e.

Exclusion from income for employer-provided education assistance
programs ($5,250) (§127).
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25. ABLE Accounts – Amounts from qualified tuition programs under
§529 accounts may now be rolled over to an ABLE account (savings
QSTP accounts benefiting disabled persons) without penalty. (See §529A.)
to
ABLE Good for a young child with a disability. (See Notice 2018-58 (QSTP
rollovers) and Notice 2018-62 (contributions).)
a.

The ABLE account must be owned by the designated beneficiary of the
§529 account, or by a member of such designated beneficiary’s family.

b.

Such rolled-over amounts count towards the overall limit on amounts
that can be contributed to an ABLE account within a taxable year.

c.

Any amount rolled over that is in excess of the limit is included in the
gross income of the distributee.
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26. Limit on Mortgage Interest.
a.

Overall limit on itemized deductions is repealed for tax years beginning
after 2017.

b.

Mortgage interest: For years beginning after 12/31/17, acquisition
indebtedness is limited to $750,000. A vacation home still qualifies, and
the overall debt is limited to $750,000 for the first and second residence
(but second residence interest may be treated as investment interest if
rental days ≤ 14 days and personal use ≤ 14 days).

216

Interest &
Tax Cuts & Jobs Act
26. Limit on Mortgage Interest.
b.

Refi old
debt

Mortgage interest:
1)

For acquisition debt incurred before 12/16/17, this limitation is
$1,000,000.

2)

No deduction is allowed for home equity debt. (True) – But see
Hurley, T.C. Summ. Op. 2005-125 – Refinance to reimburse for
home improvements may be acquisition debt – But see Notice 88-74
and Reg. §1.163-10T for time limits (no more than 90 days before
and 30 days after).

3)

For refinanced debt incurred prior to 12/16/17, the refinanced debt
is treated as incurred on the same date that the original debt was
incurred for purposes of the limitation amounts applicable to the
refinanced debt. Also covers binding agreements to purchase
principal residence before 12/15/17.
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What Does it Mean?
•

The TCJA imposes a lower dollar limit on mortgages under
§163(h)(3)(F). Beginning in 2018, taxpayers may only deduct interest on
$750,000 of qualified residence loans. The limit is $375,000 for a married
taxpayer filing a separate return. These are down from the prior limits of
$1 million, or $500,000 for a married taxpayer filing a separate return.
The limits apply to the combined amount of loans used to buy, build or
substantially improve the taxpayer’s main home and second home. (New
Debt – See IR 2018-32.)

Example 1: In January 2018, a taxpayer takes out a $500,000 mortgage to
purchase a main home with a fair market value of $800,000. In February
2018, the taxpayer takes out a $250,000 home equity loan to put an addition
on the main home. Both loans are secured by the main home and the total
does not exceed the cost of the home. Because the total amount of both loans
does not exceed $750,000, all of the interest paid on the loans is deductible.
However, if the taxpayer used the home equity loan proceeds for personal
expenses, such as paying off student loans and credit cards, then the interest
on the home equity loan would not be deductible.
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What Does it Mean?
Example 2: In January 2018, a taxpayer takes out a $500,000 mortgage to
purchase a main home. The loan is secured by the main home. In February
2018, the taxpayer takes out a $250,000 loan to purchase a vacation home.
The loan is secured by the vacation home. Because the total amount of both
mortgages does not exceed $750,000, all of the interest paid on both mortgages
is deductible. However, if the taxpayer took out a $250,000 home equity loan
on the main home to purchase the vacation home, then the interest on the
home equity loan would not be deductible. (But what about rental property or
to purchase stock of an S corporation?)
Example 3: In January 2018, a taxpayer takes out a $500,000 mortgage to
purchase a main home. The loan is secured by the main home. In February
2018, the taxpayer takes out a $500,000 loan to purchase a vacation home.
The loan is secured by the vacation home. Because the total amount of both
mortgages exceeds $750,000, not all of the interest paid on the mortgages is
deductible. A percentage of the total interest paid is deductible (see
Publication 936).
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Statutory Language
§163(h)(3): Interest
(h) Disallowance of Deduction for Personal Interest.
(3) Qualified Residence Interest – For purposes of this subsection—
(F) Special Rules For Taxable Years 2018 Through 2025.—
(i)
Home
Equity

In General.--In the case of taxable years beginning after
December 31, 2017, and before January 1, 2026—
(I) Disallowance Of Home Equity Indebtedness Interest.-Subparagraph (A)(ii) shall not apply.
(II) Limitation On Acquisition Indebtedness.--Subparagraph
(B)(ii) shall be applied by substituting “$750,000
($375,000” for “$1,000,000 ($500,000”.

Acq Debt

–

When do you apply the $750,000?
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§163(h)(3): Interest
(h) Disallowance of Deduction for Personal Interest.
(3) Qualified Residence Interest – For purposes of this subsection—
(F) Special Rules For Taxable Years 2018 Through 2025.—
(i)

In General.--In the case of taxable years beginning after
December 31, 2017, and before January 1, 2026—
(III) Treatment Of Indebtedness Incurred On Or Before
December 15, 2017.--Subclause (II) shall not apply to any
indebtedness incurred on or before December 15, 2017,
and, in applying such subclause to any indebtedness
incurred after such date, the limitation under such
subclause shall be reduced (but not below zero) by the
amount of any indebtedness incurred on or before
December 15, 2017, which is treated as acquisition
indebtedness for purposes of this subsection for the taxable
year. (Old Debt vs. New Debt)

Old Debt
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§163(h)(3): Interest
(h) Disallowance of Deduction for Personal Interest.
(3) Qualified Residence Interest – For purposes of this subsection—
(F) Special Rules For Taxable Years 2018 Through 2025.—
(i)

In General.--In the case of taxable years beginning after
December 31, 2017, and before January 1, 2026—
(IV) Binding Contract Exception.--In the case of a taxpayer
who enters into a written binding contract before
December 15, 2017, to close on the purchase of a principal
residence before January 1, 2018, and who purchases such
residence before April 1, 2018, subclause (III) shall be
applied by substituting “April 1, 2018” for “December 15,
2017”.
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Statutory Language
§163(h)(4): Interest
(h) Disallowance of Deduction for Personal Interest.
(4)

Other Definitions And Special Rules – For purposes of this subsection—
(A) Qualified Residence.
(i)

Qualified Res

In General – The term “qualified residence” means—
(I)

Principal Residence

the principal residence (within the meaning of section 121) of the
taxpayer, and

(II) 1 other residence of the taxpayer which is selected by the taxpayer
for purposes of this subsection for the taxable year and which is
used by the taxpayer as a residence (within the meaning of section
280A(d)(1)).

Personal Use
> 14 Days

(ii)
Vacation Home
Not Rented or
Rented ≤ 14 Days
and Personal Use
≤ 14 Days

Married Individuals Filing Separate Returns.

(iii) Residence Not Rented – For purposes of clause (i)(II), notwithstanding
section 280A(d)(1), if the taxpayer does not rent a dwelling unit at any
time during a taxable year, such unit MAY be treated as a residence for
such taxable year. (If rental days are 90 and personal use days are 10,
how much of the interest attributable to 10 days is deductible?)
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Question
•

Assume that the debt on the principal residence is $750,000. The debt
is from 2015.

•

The year is 2018.

•

Purchase a vacation home in 2018 and the debt is $500,000.

•

How much of the interest is deductible under §163(h)(4)?
–
–
–

All
Some
None
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Question
1. Assume T does not rent the vacation home but has personal use
of it for more than 14 days.
a.

The home is used as a “residence” and therefore is eligible for the
deduction for qualified residence interest.

b. But no increased interest is deductible on Schedule A due to the
vacation home because the acquisition debt on T’s principal
residence already is $750,000.
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Interest and the $750,000 Debt Limit
Question
2. Assume T rents the vacation home for 90 days and has 10
personal use days.
a.

The home is not used as a “residence” and therefore is not eligible
for the deduction for qualified residence interest.

b. T may allocate 90% of the interest under the “Regulation
Method” for the rental business use of the home on Schedule E. T
may not deduct 10% of he interest allocated to personal use on
Schedule A as T is already at the $750,000 limit.
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Interest and the $750,000 Debt Limit
Question
3. Assume T rents the vacation home for 10 days and has 10
personal use days.
a.

The home is not used as a “residence” under §163(h)(4) and the
interest is not qualified resident interest (which cannot be treated
as investment interest per §163(d)(3)(B)(ii). Although under
§163(h)(4)(A)(iii) T “may” treat the home as used for a residence,
T is not required to.

b. T may deduct the vacation home interest as investment interest
under §163(d) (Form 4952).
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Question
4. Assume T rents the vacation home for 80 days and has 20
personal use days.
a.

The home is used as a “residence” under §163(h)(4) but cannot be
deducted as qualified residence interest because of the $750,000
limit. Can T allocate 80% of the interest to rental business use
under the Regulation Method?

b. Probably the best answer is yes. Only the interest allocated to
personal use is not deductible.
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Question
5. Thus three options if debt on a principal residence is equal to
or greater than the $750,000 limit and T buys vacation home:
a.

Rent and keep personal use to 14 days or less. Can deduct interest
allocated to rental on Schedule E.

b. Rental and personal use are both 14 days or less. Deduct the
interest as investment interest (Form 4952).
c.

Rental and personal use are both > 14 days. Use the Regulation
Method and allocate a percentage of interest to rental use on
Schedule E.
229

Points
•

•

Points paid:
–

Refinancing – Capitalize & amortize

–

Purchase of principal residence – Deduct – §461(g)

–

Purchase of vacation home – Capitalize & amortize

How much will be deductible if the 2018 debt is $1,500,000 and the
points paid on the purchase of a principal residence are $6,000? (See
IRS Pub. 936, which states that only an allocable portion is
deductible; $3,000 in this situation.)
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27. SALT Deduction.
a.

Deductions for State and local taxes (SALT) on Schedule A and on Form
1041 (Line 11) are modified to permit individuals to claim an itemized
deduction of up to $10,000 for the aggregate of:
1)

State and local property taxes not paid or accrued in carrying on a
T/B of for profit activity,

2)

State and local personal property taxes,

3)

State and local income, war profits, and excess profits taxes (or sales
taxes in lieu of income taxes), and

4)

Foreign real property taxes may not be deducted.

231

Section 164
Taxes
(b) Definitions and Special Rules.--For purposes of this section—
(6) Limitation on Individual Deductions for Taxable Years 2018 Through 2025.-In the case of an individual and a taxable year beginning after December 31,
2017, and before January 1, 2026—
Real
Pers
State
Sales

Huh

(A) foreign real property taxes shall not be taken into account under
subsection (a)(1), and
(B) the aggregate amount of taxes taken into account under paragraphs (1),
(2), and (3) of subsection (a) and paragraph (5) of this subsection for any
taxable year shall not exceed $10,000 ($5,000 in the case of a married
individual filing a separate return).
The preceding sentence shall not apply to any foreign taxes described in
subsection (a)(3) or to any taxes described in paragraph (1) and (2) of
subsection (a) which are paid or accrued in carrying on a trade or business or
an activity described in section 212. For purposes of subparagraph (B), an
amount paid in a taxable year beginning before January 1, 2018, with respect
to a State or local income tax imposed for a taxable year beginning after
December 31, 2017, shall be treated as paid on the last day of the taxable year
for which such tax is so imposed. (See Information Letter 2018-0009.)
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27. SALT Deduction.
a.

Deductions for State and local taxes (SALT) are modified to permit
individuals to claim an itemized deduction of up to $10,000 in the
aggregate.
4)

The above SALT deduction limit does not apply to taxes paid or
accrued in carrying on a T/B or to produce income under §212. The
provision allows those deduction for SALT that are presently
deductible in computing income on an individual’s Schedule C, E, F,
or Form 4835.

5)

Thus, for example, in the case of property taxes, an individual may
deduct such items if they were imposed on business assets.

Huh
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27. SALT Deduction.
a.

Deductions for State and local taxes (SALT) are modified to permit
individuals to claim an itemized deduction of up to $10,000 in the
aggregate.
6)

If an amount is paid in a taxable year beginning before 1/1/2018
with respect to a State or local income tax imposed for a taxable
year beginning after 12/31/2017, the payment is treated as paid on
the last day of the taxable year for which such tax is so imposed.

7)

Thus, an individual may not claim an itemized deduction in 2017 on
a pre-payment of income tax for a taxable year beginning after
2017. (But could you deduct prepaid 2018 real property taxes on the
2017 return? See flush language of §164(b)(6) – ANS: No.)
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Taxes
•

What result if a Colorado resident owns a Vacation Home in Hawaii
where the income is reported on Schedule E. When filing a
nonresident tax return for the State of Hawaii in April 2018, the
individual reported a profit of $50,000 and the tax due to the State of
Hawaii is $4,500. The tax of $4,500 is paid in 2018. May the taxpayer
deduct the Hawaii state income taxes paid in 2018 of $4,500 on
Schedule E?
–

No. – Deductible only on Schedule A.
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28. Casualty Losses.
a.

Taxpayers may only deduct an amount due to a personal casualty loss if
the loss was attributable to a disaster declared by the President under
§401 of the Robert T Stafford Disaster Relief and Emergency Assistance
Act.
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Casualty Loss Deduction
•

TCJA provides tax relief relating to a “2016 disaster area” (any area
covered by a disaster declared by the President under the Stafford Act
during the calendar year 2016). (Relief is also available for California
wildfires and for Hurricanes Harvey, Irma, and Maria.)
1.

For a “qualified 2016 disaster distribution” from a qualified retirement
plan, a §403(b) plan, or an IRA, and exception to the 10% early
withdrawal tax applies.

2.

In addition, income due to such a distribution may be included in income
ratably over three years beginning with the year of distribution, and the
amount of the distribution may be re-contributed to the plan within
three years.
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Details
•

TCJA provides tax relief relating to a “2016 disaster area”:
3.

A “qualified 2016 disaster distribution” is one from an eligible plan made
on or after 1/1/2016 and before 1/1/2018 to an individual whose principal
place of abode at any tie during calendar year 2016 was located in a 2016
disaster area and who has sustained an economic loss due to the events
giving rise to the Presidential disaster declaration.

4.

Limit: $100,000. Distributions of more than that are not qualified.
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•

TCJA provides tax relief relating to a “2016 disaster area”:
5.

In the case of a personal casualty loss which arose after 12/31/2015 and
before 1/1/2018 in a 2016 disaster area and was due to the events giving
rise to the Presidential disaster declaration, such losses are deductible
without regard to whether aggregate net losses exceed 10% of AGI. The
losses, however, must exceed $500 per casualty. Such losses may be
claimed in addition to the standard deduction (extended by Bipartisan
Budget Act).
a.

In a nutshell, designated disaster area allow:
1)

10% AGI deduction;

2)

$100 to $500 per occurrence;
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•

TCJA provides tax relief relating to a “2016 disaster area”:
5.

In the case of a personal casualty loss…
a.

In a nutshell, designated disaster area allows:
3)

Available to non-itemizers;

4)

Allows qualified plan distributions;

5)

Include ratably over three years;

6)

No 10% penalty;

7)

May recontribute within a certain time limit.
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Gamblers
Basic Rules
29. Wagering Losses. Under §165(d), wagering losses may only be
deducted up to the amount of wagering gains. (See Rev. Proc. 77-29.)
a.

Non-professional gamblers must report winnings and then claim an
itemized deduction for losses on Schedule A.

b.

Under recent case law, qualifying as a professional gambler in the
trade/business of gambling is difficult, and courts apply a factor test using
§183 analysis for hobby loss cases.

c.

If in the trade/business of gambling the §165(d) limit still applies. But
does it apply not only to actual wagering losses, but also to related
expenses such as travel expenses the professional gambler claims on
Schedule C?
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Related Expenses for Professional Gamblers
Section 167(d) Limitation
•

In Mayo v. Comm’r, 136 T.C. 81 (2011) – (IRS acquiesced on January
13, 2012):
1.

Sch C:
Won $120k
Lost $132k
T&E $11k
Loss ($23k)

IRS conceded Mayo was in the trade/business of gambling. In 2001 he
had gains from wagers of $120,000 and losses from wagers of $132,000,
plus $11,000 of related gambling expenses for travel, meals, entry fees,
and handicapping data.
a.

Mayo’s Schedule C: receipts of $120,000 and deductions of
$143,000, resulting in a loss of $23,000. Deducted both losses from
wagers in excess of wagering gains, as well as the related expenses.

b.

IRS: Disallowed all deductions in excess of the $120,000 wagering
gains. Claimed §165(d) applies to all deductions, including related
expense deductions.
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Related Expenses for Professional Gamblers
Section 167(d) Limitation
•

In Mayo v. Comm’r, 136 T.C. 81 (2011):
1.

§165(d) language: “losses from wagering transactions” are allowed only to
the extent of the “gains from such transactions.”

2.

Court: §165(d) applies to professional gamblers under “settled law.” Rejects
Mayo’s argument that it applies only to gamblers not in the trade/business.

3.

But does the term “losses from wagering transactions” include related
expenses incurred in pursuing a gambling trade/business, or is it limited to
losses from actual wagers?
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Related Expenses for Professional Gamblers
Section 167(d) Limitation
•

In Mayo v. Comm’r, 136 T.C. 81 (2011):
1.

In Offutt v. Comm’r, 16 T.C. 1214 (1951), the Court implicitly held that
related expenses are included in the §165(d) limitation, but did not
analyze the issue. A 1985 First Circuit case held that related expenses are
subject to the limit.

2.

More recently: Tax Court has followed Offutt in some cases, but in others has
not applied the §165(d) limit to related expenses.

3.

IRS has applied Offutt inconsistently, sometimes invoking it and sometimes
not, and in a 2008 legal memorandum it stated that it would no longer follow
Offutt or the First Circuit case.
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Related Expenses for Professional Gamblers
Section 167(d) Limitation
•

In Mayo v. Comm’r, 136 T.C. 81 (2011):
1.

Tax Court decided clarification was needed to avoid “further administrative
inconsistency”

2.

Court examined cases involving the “other side of the coin.” Do “gains” from
wagering transactions include income related to gambling, but not winnings
from wagers themselves?
a.

Generally, to constitute gains, it is not sufficient that the gain arises
merely “in connection” with the conduct of the wagering activities; the
gain must be the “direct result” of a wager entered into by the taxpayer.
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Related Expenses for Professional Gamblers
Section 167(d) Limitation
•

In Mayo v. Comm’r, 136 T.C. 81 (2011):
1.

Court: The “gains” cases narrowly construe §165(d) and the same should
apply in “losses” cases.

2.

Related expenses of a professional gambler arise only in connection with
wagering activities, and are not the direct result of a wager. Therefore such
expenses are not covered by the §165(d) limitation.

3.

The Court stated that Offutt should no longer be followed.

4.

Mayo was allowed to deduct the related expenses regardless of §165(d).
Actual wagering losses are subject to the limit.
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Gambling Losses
•

All deductions for expenses incurred in carrying out wagering
transactions (not just gambling losses themselves) would be limited to
the extent of wagering winnings. (See Mayo for professional gambler.)
1.

This limitation, for example, would apply to the traveling and lodging
expenses of a professional gambler. (See §165(d).)

2.

But if the client is not a professional gambler, what happens? The
individual will have to itemize deductions on Schedule A before he/she
benefits from the deduction.

Won $4,000
Lost $8,000
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30. Charitable Contributions:
a.
60% AGI

b.
Boosters

The 50% contribution base limit for cash contributions to public
charities and certain private foundations is increased to 60%. Five-year
carryover rules retained.
Repeal 80% deduction of amount paid for the right to purchase tickets
for college athletic events. (Has an affect on Division I football teams as
University of Oklahoma sent letters to season ticket holders in December
2017 to prepay for right to purchase season tickets – Boosters.)

c.

Repeal provision that providing a contemporaneous written acknowledgment by donee for gifts of $250 or more is not required if the donee files a
return with info per regulations.

d.

Mileage rate for charitable purposes is not indexed for inflation.

MT

248

Section 170
Charitable, Etc., Contributions and Gifts
(b) Percentage Limitations.—
(1) Individuals.--In the case of an individual, the deduction provided in
subsection (a) shall be limited as provided in the succeeding subparagraphs.
(G) Increased Limitation For Cash Contributions.—
(i)

60%
AGI

In General.--In the case of any contribution of cash to an
organization described in subparagraph (A), the total amount of
such contributions which may be taken into account under
subsection (a) for any taxable year beginning after December 31,
2017, and before January 1, 2026, shall not exceed 60 percent of the
taxpayer's contribution base for such year.

(ii) Carryover.--If the aggregate amount of contributions described in
clause (i) exceeds the applicable limitation under clause (i) for any
taxable year described in such clause, such excess shall be treated
(in a manner consistent with the rules of subsection (d)(1)) as a
charitable contribution to which clause (i) applies in each of the 5
succeeding years in order of time.
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31. Other Changes on Itemized Deductions and Exclusions.
a.

TCJA repeals all miscellaneous itemized deductions that are subject to
the 2% floor under present law. (Schedule 2% AGI & Line 15(c) for
Form 1041.) See Notice 2018-61.
1)

Think about a long haul truck driver who is an EE and the effect on
this individual.

b.

TCJA repeals the exclusion from gross income and wages of qualified
bicycle commuting reimbursements.

c.

TCJA repeals exclusion from income for qualified moving expense
reimbursements. (Now W-2, Box 1, 3 & 5 wages.)

d.

TCJA keeps above-the-line school teacher deduction for supplies at $250.
(See Line 23 of Form 1040.)
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31. Other Changes on Itemized Deductions and Exclusions.
e.

TCJA repeals deductions for tax preparation fees, Form 2106 expenses
and investment advisory fees. (See CCA 220721015 & Mayer – Can you
elect to capitalize an investment advisory fee as a carrying charge under
§266?)
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Itemized Deductions - Schedule A
Miscellaneous Itemized Deductions - See §67
•

•

Not subject to 2% AGI
–

Gambling losses (Repayment of compensation, §691(c))

–

Madoff losses (See §165(c)(2))

Subject to 2% AGI – Not deductible in 2018 to 2025.
–

Form 2106 - Unreimbursed employee business expenses (Nonaccountable
plan) – What result if ER issues a 1099 for NEC or other income for the
EE mileage which is not reimbursed pursuant to an accountable plan?

–

Tax preparation fees – But Rev. Rul. 92-29.

–

Investment advisory fees – But CCA 200721015.

–

Employee home office expense – But have ER reimburse for out-ofpocket expenses.
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Where Deductible?
A taxpayer paid $1,500 to his/her TRP in 2018 for the preparation of:
1.

Form 1040 – Schedule A – 2% AGI

2.

Schedule A, B & D – Schedule A – 2% AGI

3.

Schedule C – Schedule C

4.

Schedule E – Rent and Royalty – Schedule E, Page 1

5.

Schedule F or Form 4835 – Schedule F or Form 4835
253

Where Deductible?
A taxpayer paid $1,500 to his/her TRP in 2018 for the preparation of:
6.

7.

Schedule E, Page 2:
–

K-1 from 1065 – Schedule E, Page 2

–

K-1 from 1120S – Schedule A – 2% AGI – ? (See Craft.)

Form 4797 for sale of rental property – Schedule E, Page 1

What would you allocate a part of the TRP fee to a Schedule E, Schedule
C or Schedule K-1? (See Rev. Rul. 92-29.)
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Investment Advisory Fees
•

Pay $40,000 in investment advisory fees – 2% AGI – See CCA
200721015. Can you make an election to capitalize under §266? – See
Mayer, T.C. Memo. 1994-209.

•

Purchase vacant land:
Expenses:

–

Interest
Taxes
Insurance
Weed control
Total

$21,000
12,000
3,000
1,000
$37,000

#1
Form 4952
$10,000
0
0

#2
Make
§266
election

What options are available?
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Investment Advisory Fees
•

Is it possible to treat a portion of the fees as allocable to the basis of
stock purchased, held and sold during the year? (See CCA
200721015.)
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Investment Advisory Fees
•

See CCA 200721025 which states that a flat fee paid to a stock broker
for investment services is not a carrying charge under Reg. §1.2661(b)(1)(iv).
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Investment Advisory Fees
•

Does one have a reasonable filing position to capitalize the investment
advisory fees?
–

IRS – Subject to 2% AGI, which means not deductible in 2018.

–

Wrong – Schedule D short-term or long-term capital loss.

–

TRP – Capitalize and allocate among stock/securities purchased, held
and sold. But, how practical is this?


–

Encountered only one TRP who made this calculation and that was
on his personal return.

Might also consider changing investment advisors (per-trade) or
investing in Index Fund. (What about having your retirement account
pay the fee?)
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32. Trusts/Estates – 2% AGI on Form 1041.
a.

Notice 2018-61 addressed the repeal of miscellaneous itemized
deductions.

b. IRS: This will not eliminate §67(e) deductions for fees and
expenses incurred in the administration of a trust or estate, or
deductions under §§ 642(b), 651 and 661, including the
appropriate executor fee portion of a bundled fee.
c.

IRS will issue regulations to make this clear.

d. Effective for tax years beginning after 12/31/17.
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33. Medical Expenses.
a.

TCJA retains the deduction for unreimbursed medical expenses, and
provides that for tax year beginning after 12/31/2016 and ending before
January 1, 2019, the threshold for deducting medical expenses shall be
7.5% of AGI for all taxpayers. That threshold also applies for AMT
purposes. In 2019, the threshold reverts to 10% AGI.

b.

What would have happened to a number of individuals who are living in
an assisted living facility if Congress eliminated the medical expense
deduction?

7.5%
AGI
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Itemized Deductions
•

Medical Expenses (§213) (7.5% AGI in 2018)
–

What result if client has an elderly parent and client hires a personal
assistant to help the parent during the day while they are at work? (See
Estate of Baral.)
•

–

Client must meet support and relationship test in order to deduct on
his/her Schedule A.

What result if Mom pays for Daughter’s health care expenses of $25,000
directly to the medical care provider? May Daughter deduct the $25,000
as a medical expenses on her return? (See Lang.)
•

See §2503(e) – Not gift for gift tax purposes, but is a gift for income
tax purposes.

•

Daughter may deduct the $25,000 on Schedule A.
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34. Miscellaneous Items.
a.

TCJA repeals deduction for alimony and provision that alimony is
included in the income of the payee. Effective for any divorce decree or
separation instrument executed after 12/31/2018, and to any prior
instrument modified after that date if the modification expressly
provides that the rules under the Act apply to such modifications. (See
L.11 and L.31 of Form 1040.) (Section 682 is also repealed – See Notice
2018-37.) But Form 8332 remains relevant since custodial parent receives
EIC and Child Care Credit, but only the parent that actually claims the
child as a dependent is entitled to the CTC, AOTC, LLC and deduction
for qualified tuition and fees.

b.

TCJA repeals deduction for moving expenses except for members of the
Armed Forces (or spouses and dependents) on active duty that move
pursuant to a military order and incident to a permanent change of
station. (See §217(k) – No more Form 3903.)
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34. Miscellaneous Items.
c.

TCJA does not include a House provision that would have limited the
gross income exclusion for the value of housing provided to an employee
for the convenience of the employer (and to employees of educational
institutions) to $50,000, with a phase-out if income is above $120,000.
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34. Miscellaneous Items.
e.

TCJA does not repeal the exclusion from gross income of an employee of
up to $5,000 each year for employer-provided dependent care assistance.
(See W-2, L.10.)

f.

TCJA does not repeal the exclusion from gross income for employer
provided adoption assistance programs (§137 & $13,810 for 2018).

g.

TCJA does repeal the employee exclusion from gross income and wages
for qualified moving expense reimbursements, except for a member of
the Armed Forces on active duty who moves pursuant to a military
order. (See §132(g)(2).)
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•

•

If an individual is an employee, what happens to the following items?
a.

Union dues

b.

Safe deposit box

c.

Commuting expenses

d.

Home office deduction

e.

Cell phone

f.

Laptop

Not deductible to EE

Rent the property to ER and have ER issue a Form 1099?
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35. Pension and Retirement Reforms.
a.
Ded
IRA to
Roth

Rules allowing recharacterization of IRA contributions (traditional to
Roth and vice versa) by making a trustee-to-trustee transfer before the
due date for the individual’s income tax return are modified. Those
rules no longer apply to a conversion contribution to a Roth IRA. (FAQ –
A 2017 Roth contribution may be recharacterized until October 15, 2018.
– 2016 to 2017 to 2018)
1)

Therefore recharacterization cannot be used to unwind a Roth
conversion.

2)

Recharacterization is still permitted for other contributions. If an
individual contributes to a Roth IRA, she may timely recharacterize
it as a contribution to a traditional IRA.
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35. Pension and Retirement Reforms.
b.

Plan
Loan

Employees whose plan terminates or who separate from employment
while they have a plan loan outstanding will have until the due date for
filing their return (including extensions) for that year to contribute the
loan balance to an IRA in order to avoid the loan being taxed as a
distribution. Currently there is a 60-day rule. (Terminate employment in
May 2018, when have a plan loan of $45,000 outstanding, have until
October 2019 to repay the loan. See §402(c)(3)(C).)
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36. Transfer Taxes.
a.

TCJA doubles the estate and gift tax exemption after 2017. This is
accomplished by increasing the basic exclusion amount in §2010(c)(3)
Form 706 from $5 million to $10 million, indexed for inflation after 2011.
Portability remains.
&
Form 709
1) For 2017, the indexed amount was $5,490,000. In Rev. Proc. 201818, the amount for 2018 is $11,180,000 and the gift tax amount for
2018 is $15,000. (In 2019, $11,400,000 and $15,000.)
2)

TCJA does not repeal the estate and GST tax in 2025, or reduce the
gift tax top rate from 40% to 35% in 2025, as had been proposed by
the House.
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37. Alternative Minimum Tax (AMT).
a.

The AMT for corporations is repealed.

b.

Individual AMT is not repealed, but the exemption amounts are
increased from $78,750 to $109,400 for joint returns and from $50,600 to
$70,300 for singles and $24,600 for trust or an estate. In the case of an
estate or trust, the exemption amount begins to phase out at $81,900 (see
Rev. Proc. 2018-22). The phaseout thresholds are increased to
$1,000,000/$500,000. (See §55(d)(4).) (Might be able to use MTC CF.)
Fewer than 200,000 individuals will be subject to the AMT in 2018.

AMT

c.
MTC
for
Corp

For corporations, the Act allows the AMT credit to offset regular tax
liability for any taxable year. In addition, the AMT credit is refundable
for any year beginning after 2017 and before 2022 in an amount equal to
50% (100% in 2021) of the excess of the minimum tax credit for the year
over the amount of the credit allowable for the year against regular tax
liability.
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For 2017
What Type of Individual
Was Subject to AMT?
(Note: On the Form 6251, L.2 to 13 are exclusion preferences.)

Regular
Ded.

AMT
Not Ded.

•

Personal exemptions *

•

Schedule A Taxes *

Ded.

Not Ded.

•

Home equity interest – Real / True

Ded.

Not Ded.

•

Medical and dental (2017 – 7.5% AGI)

7.5%

•

Miscellaneous itemized deductions 2% AGI *

Ded.

•

Private activity bond interest

Not Tax
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7.5%
Not Ded.
Tax

For 2017
What Type of Individual
Was Subject to AMT?
•

Investment interest – Form 4952 & §163(d)

•

State income tax refund

•

Depreciation

§179 Deduction
Bonus Depreciation
200% D.B. – If bonus

Regular

AMT

If Limited

More Is Ded.

If Tax

None Is Tax

Ded.
Ded.
200% D.B.

Ded.
Ded.
200% D.B.

200% D.B.

150% D.B.

(But see Rev. Proc. 2017-33.)

Used Property

What advice if client has the right to purchase 1,000 shares
of ER stock at $2/sh and the ER stock is worth $200/sh? - ISO

•

Qualified ISO *

•

LT capital gains *

Sch. D

Sch. D

•

Standard deduction

Ded.

Not Ded.
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For 2018
What Type of Individual
Will Be Subject to AMT?
(Note: On the Form 6251, L.2 to 13 are exclusion preferences.)

Regular
Not Ded.

AMT
Not Ded.

Ded.

Not Ded.

Not Ded.

Not Ded.

•

Personal exemptions *

•

Schedule A Taxes * (Max of $10,000)

•

Home equity interest – Real / True

•

Medical and dental (2018 – 7.5% AGI)

•

Miscellaneous itemized deductions 2% AGI *

Not Ded.

•

Private activity bond interest

Not Tax
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7.5%

7.5%
Not Ded.
Tax

For 2018
What Type of Individual
Will Be Subject to AMT?
Regular
•

Investment interest – Form 4952 & §163(d)

•

State income tax refund

•

Depreciation

§179 Deduction
Bonus Depreciation
200% D.B. – If bonus

If Limited

AMT
Same as Reg. Tax

If Tax

None Is Tax

Ded.
Ded.
200% D.B.

Ded.
Ded.
200% D.B.

200% D.B.

150% D.B.

(But see Rev. Proc. 2017-33.)

Used Property

What advice if client has the right to purchase 1,000 shares
of ER stock at $2/sh and the ER stock is worth $200/sh? - ISO

•

Qualified ISO *

•

LT capital gains *

•

Standard deduction

Sch. D

Sch. D

Ded.

Not Ded.
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AMT
Inflation Adjusted Amounts for 2018
Exemption Amounts:
Joint returns and Surviving Spouse
Unmarrieds
MF Separately
Estates & Trusts
28% for AMTI:
MF Separately
Joint returns, Surviving Spouse,
Singles and E & T
Phase-Out of Exemption Amounts:
Joint returns & Surviving Spouse
Unmarrieds
MF Separately
Estate & Trust
(Source: Rev. Proc. 2018-22.)
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2018
$109,400
$70,300
$54,700
$24,600

2017
$84,500
$54,300
$42,250
$24,100

$95,550

$93,900

$191,100

$187,800

$1,000,000
$500,000
$500,000
$81,900

$160,900
$120,700
$80,450
$80,450

Tax Cuts and Jobs Act
Details
38. Repeal of Individual Mandate Penalty.
a.

The penalty for failure of an individual to have minimum essential health
insurance coverage under the ACA is reduced to zero effective with
respect to health coverage status for months beginning after December
31, 2018. ($400 billion in savings.)

b.

Some analysts have projected that about 13 million fewer persons
(largely younger and healthier individuals) will no longer purchase
insurance and the cost of health insurance premiums will increase by at
least 10%.

c.

The effect for insurance purchased through ACA exchanges will be
increased premium costs that could result in the demise of the ACA.
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39. ABLE Accounts.
a.

Desig
Ben
Cont

ABLE accounts for disabled persons have a general overall limit on
contributions (the gift tax annual exclusion amount of $15,000 in 2018).
1)

Under the Act, after the overall limit on contributions is reached,
the designated beneficiary of an ABLE account may contribute an
additional amount, up to the lesser of (a) the Federal poverty line
for a one-person household; or (b) the individual’s compensation for
the tax year. (See §529A(b)(2)(B)(ii).)

2)

A designated beneficiary may also claim the saver’s credit for
contributions made to his or her ABLE account. (See §25B(d)(1)(D)
& IR 2018-139.)
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Tax Cuts and Jobs Act
40. Sexual Harassment or Sexual Abuse Settlements.
a.

No deduction is allowed for any settlement, payout, or attorney fees
related to sexual harassment or sexual abuse if such payments are
subject to a nondisclosure agreement.
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Physical Injury or Sickness
•

What is the difference between compensatory and punitive damages?
What is a physical injury – Is it tort or must there be a bruise? See
PLR 200041022. – Mention young lady from Fox News who received a
$9,000,000 settlement.

•

What portion of the attorney’s fee is deductible and where is it
deductible? (See §212(1).)
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Physical Injury or Sickness

1.

2.

Gross Income

Attorney Fees

Not Taxable

Not Deductible

Taxable

Ded. – Sch. A –
2% AGI

Physical Injury:
a.

Compensatory damages

b.

Punitive damages

Age, Race or Sex Discrimination
or Contract Dispute w/ ER:
a.

Compensatory damages

Taxable

D for AGI

b.

Punitive damages

Taxable

D for AGI
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Physical Injury or Sickness
Gross Income
3.

Attorney Fees

Defamation Claim (Libel or Slander):
a.

Compensatory damages

Taxable

Deductible – Sch. A –
2% AGI

b.

Punitive damages

Taxable

Deductible – Sch. A –
2% AGI
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41. Qualified Equity Grants Under §83(i).
a.

TCJA allows a qualified employee to elect to defer, for income tax
purposes, the inclusion in income of the amount of income attributable to
qualified stock transferred to the employee by the employer.

b.

An election to defer income inclusion (“inclusion deferral election”) with
respect to qualified stock must be made no later than 30 days after the
first time the employee's right to the stock is substantially vested or is
transferable, whichever occurs earlier.
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41. Qualified Equity Grants Under §83(i).
c.

If an employee makes such an election, the income must be included in
the employee's income for the taxable year that includes the earliest of
(1) the first date the qualified stock becomes transferable, including,
solely for this purpose, transferable to the employer;
(2) the date the employee first becomes an excluded employee (as
described below);
(3) the first date on which any stock of the employer becomes
readily tradable on an established securities market;
(4) the date five years after the first date the employee's right to the
stock becomes substantially vested; or
(5) the date on which the employee revokes her inclusion deferral
election.
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41. Qualified Equity Grants Under §83(i).
d.

The deferred income inclusion applies also for purposes of the
employer's deduction of the amount of income attributable to the
qualified stock.

e.

The provision generally applies with respect to stock attributable to
options exercised or RSUs (Restricted Stock Units) settled after
December 31, 2017.
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41. Qualified Equity Grants Under §83(i).
f.

For §83(i) to apply, need:
1)

Stock which is not publicly traded,

2)

Plan must be in writing,

3)

At least 80% of all Employees receive stock options or RSU,

4)

No §83(b) election,

5)

Includes a qualified ISO.
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Business
Tax Cuts and Jobs Act
Details
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A. Business Tax Reform.
1.

Rev
Loss

Revenue Loss.
a.

Significant lost revenue due to rate reductions, the increased
standard deduction, and the increased CTC are largely offset by
increased revenue due to repeal of personal exemptions, reduction
of the mortgage interest and SALT deductions, elimination of many
itemized deductions, retention of the individual AMT. and repeal of
the ACA individual mandate (which itself “saves” $400 billion).

b.

Therefore: TCJA’s $1.5 trillion of revenue loss overall is largely due
to the corporate, business, international provisions and the changes
to depreciation and the §179 deduction.
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Details
A. Business Tax Reform.
2.

Corporate Tax Rate.
a.

The corporate tax rate is reduced to a flat 21% effective for taxable
years beginning after December 31, 2017. (But §15 allows the rates
to be blended for a fiscal year corporation. – See Notice 2018-38.)
1)

Choice of Entity – Would you advise an LLC or S corporation
to convert to a C corporation? ANS: No, if entitled to deduction
under §199A. What about a C corporation converting to an S
corporation? ANS: Maybe, if §199A deduction.

b.

Rules for regulated public utilities subject to the normalization
method of accounting are clarified as to computing the reserve for
deferred taxes.

c.

There are no more special rates that apply to a personal service
corporation.
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Details
A. Business Tax Reform.
3.

Small Business Reforms.
a.

The $5 million annual average gross receipts threshold that allows
corporations and partnerships with a corporate partner to use the
cash method of accounting would be increased to $25 million (see
§448). The requirement that such businesses satisfy the requirement
for all prior years is repealed. New amount would apply to farming
entities, and be indexed to inflation. (See §448, §471(c) & Rev. Proc.
2018-40.)

b.

Businesses with average annual gross receipts of $25 million or less
could use the cash method of accounting even if the business is
required to maintain inventories. May treat inventory as a nonincidental material or supply or can account for inventories using
method used on financial statements or books and records. (§471(c))
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A. Business Tax Reform.
3.

Small Business Reforms.
c.

Any producer or reseller that meets the $25 million gross receipts
test is fully exempt from the UNICAP rules under §263A. This
would apply to real and personal property acquired or
manufactured by the business. (See §263A(i) and Rev. Proc. 201840.) (Contact Natasha Mulleneaux at 202-317-7007.)

d.

For long-term contracts, the $10 million average gross receipts
exception to the percentage-of-completion method is increased to
$25 million, allowing more businesses to use the completed contract
method. (See §460(e)(1) and Rev. Proc. 2018-40.)

e.

Rules for changes in method of accounting and §481(a) adjustments
apply, but the long-term contract provision will be applied on a
cutoff basis. (so no adjustments for contracts entered into before
2018). (See Rev. Proc. 2018-31 and Rev. Proc. 2018-40.)
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Details
A. Business Tax Reform.
3.

Small Business Reforms.
f.

Treatment of S corporation conversions to a C corporation.
1)

If a change in method of accounting from the cash method to
the accrual method results, the §481 adjustment is taken into
account ratably during the six-taxable-year period beginning
with the year of change (1120S to 1120 and average annual
gross receipts are $30,000,000). (See §481(d) – Two years from
December 22, 2017, for this to apply.) (See Rev. Proc. 2018-44 –
explains how to file a Form 3115 to take advantage of the sixyear spread.)

2)

Applies to a terminated S corporation if it revokes its S election
within two years after enactment of the Act and all owners
remain the same in identical proportions.
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Details
A. Business Tax Reform.
3.

Small Business Reforms.
f.

Treatment of S corporation conversions to a C corporation.
3)

Also modifies rules on effect of a distribution of money from
the accumulated adjustments account if converting to a C
corporation. The AAA account may now be distributed during
a two-year PTTP rather than one if meet the requirements of
No. 2 above. (See §1371(f), §481(d), and Rev. Proc. 2018-44.)
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Details
A. Business Tax Reform.
4.

Interest Deductions.
a.

N/A if
small
taxpayer

Except for businesses with average annual gross receipts of $25 million
or less, in the case of any taxpayer for any taxable year, the deduction
for business interest is limited to the sum of:
1)

Business interest income;

2)

30% of the adjusted taxable income of the taxpayer for the year;
and

3)

The floor plan financing interest of the taxpayer for the year (see
§163(j)).

b.

Any interest deduction not allowed may be carried forward indefinitely.

c.

Limitation applies at the taxpayer level (e.g., the partnership level in
stead of partner level). (See §163(j) & Notice 2018-28 for guidance on
calculating the deduction.)
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Details
A. Business Tax Reform.
4.

Interest Deductions.
d.

e.

Adjusted taxable income means income computed without regard
to:
1)

Any item of income, gain, deduction or loss that is not properly
allocable to a T/B;

2)

Any business interest or business interest income; and

3)

The amount of any NOL deduction.

Floor plan financing interest is that paid on floor plan financing
debt, which is debt used to finance the acquisition of motor vehicles.
A motor vehicle is any self-propelled vehicle designed for
transporting persons on a public street or highway as well as boats
and farm machinery and equipment.
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Details
A. Business Tax Reform.
4.

Interest Deductions.
f.

For partnerships, the limit is applied at the partnership level. Special
rules prevent double counting.

g.

The T/B of performing services as an employee is not treated as a T/B
for purposes of the limit. Thus wages of an employee are not counted in
the adjusted taxable income for purposes of determining the limit.

h.

The limit does not apply to an electing real property trade or business as
defined in §469(c)(7)(C) [REP and real property development,
redevelopment, construction, reconstruction, acquisition, conversion,
rental, operation, management, leasing, or brokerage trade or business].
(See §163(j)(7)(B).) Also excluded are certain regulated public utilities,
an electing farming business, or a business engaged in the T/B of a
specified agricultural or horticultural cooperative.
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Details
A. Business Tax Reform.
5.
NOLs

Modification of NOL Deduction.
a.

Taxpayers may deduct an NOL carryover or carryback only to the
extent of 80% of taxable income (determined without regard to the
NOL deduction). The 80% limitation does not apply to a property
and casualty insurance company. (See §172(a)(2). N/A to NOL from
2017 and before.)

b.

Generally repeals all NOL carrybacks, but provides a special twoyear carryback for small businesses and farms in the case of certain
casualty and disaster losses. Carryforwards are indefinite. (See
§172(b). N/A to NOL from 2017.)

c.

Property and casualty insurance company have a two-year
carryback and a 20-year carryforward.
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Details
A. Business Tax Reform.
6.
LKE

Like-Kind Exchanges of Real Property.
a.

Deferral of gain under §1031 is allowed only for like-kind exchanges
of real property, effective for transfers after 2017.

b.

Applies to exchanges completed after 12/31/2017. (But what is the
effect on SE income?)

c.

A transition rule allows a like-kind exchange of personal property to
be completed if the taxpayer has either disposed of the relinquished
property or acquired the replacement property on or before
12/31/2017. (Trade in road grader for a bulldozer – Taxable sale; but
for property purchased, take §179 deduction or bonus depreciation.)
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Details
A. Business Tax Reform.
7.

Contributions to Capital.
a.

Exceptions
to §118

b.

TCJA retains the general rule that gross income of a corporation
does not include contributions to capital, but provides that the term
“contributions to capital” does not include:
1)

Any contribution in aid of construction or any other
contribution as a customer or potential customer; and

2)

Any contribution by any governmental entity or civic group
(other than a contribution made by a shareholder as such). (See
§118(b).)

Intent: §118 continues to apply only to corporations. New rule
applies to contributions made after date of enactment, unless made
pursuant a prior plan approved by a government entity. Section 118
does not apply to a partnership.
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Details
A. Business Tax Reform.

§199

8.

Lobbying Expenses – The deduction for lobbying expenses with respect
to local councils or similar government bodies is repealed for amounts
paid or incurred after date of enactment.

9.

QPAI – Section 199 regarding a deduction for qualified production
activities income is repealed (but deduction allowed for Puerto Rico). No
more Form 8903.
a.

But §199 should be allowed for a RPE that is a fiscal-year taxpayer.
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Details
A. Business Tax Reform.
10. Unrelated Business Taxable Income of tax-exempt organization.
a.

UBTI

TCJA provides that unrelated business taxable includes any
amounts paid or incurred by a tax exempt organization for any of
the following expenses, provided such amounts are not deductible
under §274:
1)

Qualified transportation fringe benefits as defined in §132(f)
(not-for-profits in D.C. are very upset);

2)

A parking facility used in connection with qualified parking, as
defined in §132(f)(5)(C); or

3)

Any on-premises athletic facility as defined in §132(j)(4)(B).
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Details
A. Business Tax Reform.
11. FDIC premiums.
a.

TCJA disallows any deduction for the applicable percentage of any
FDIC premium paid or incurred by the taxpayer.
1)

The applicable percentage is 100% for taxpayers with total
consolidated assets of $50 billion or more.

2)

Otherwise the applicable percentage is the ratio of the excess of
total consolidated assets over $10 billion to $40 billion.

3)

Disallowance does not apply if the taxpayer has total
consolidate assets, at the close of the taxable year, that do not
exceed $10 billion.
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Details
A. Business Tax Reform.
12. Amortization of research and experimental expenses.
a.

For taxable years beginning after 12/31/2022, amounts paid or
incurred for specified research or experimental expenditures
(“R&D” expenses) will be required to be capitalized and amortized
ratably over five years, beginning with the midpoint of the taxable
year in which the expenses were paid or incurred.

b.

Such expenses attributable to research that is conducted outside the
U.S. will be required to be capitalized ad amortized ratable over 15
years.

c.

As part of the repeal of the corporate AMT, taxpayers may no
longer elect to amortize R&D expenses over 10 years.
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Details
A. Business Tax Reform.
13. Special rules for taxable year of inclusion.
a.
§451(b)

Amended §451 (§451(b)) requires an accrual method taxpayer
subject to the all events test for an item of gross income to recognize
such income no later than the year in which such income is taken
into account as revenue in an applicable financial statement (AFS)
(or another financial statement under rules specified by the
Treasury Secretary. Effective for tax years beginning after
12/31/2017. (See FASB Topic 606, Rev. Proc. 2018-29, Rev. Proc.
2018-49, and Notice 2018-80.)
1)

Rule does not apply to taxpayers without an AFS or other
specified financial statement.

2)

An AFS is defined in a manner similar to the definition in the
tangible property regulations. (See §451(b).)
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Details
A. Business Tax Reform.
13. Special rules for taxable year of inclusion.
b.

The new provisions also require accrual method taxpayers with an
AFS to apply the income recognition rules under §451 before
applying the special rules in part V of subchapter P (the OID and
related rules). Effective for tax years beginning after 12/31/2018.

c.

TCJA also limits the current deferral method of accounting for
advance payments for good, services, and other specified items
under Rev. Proc. 2004-34 (accrual method taxpayers may elect to
defer advance payments to the end of the tax year following the tax
year of receipt if such income also is deferred for financial statement
purposes). (See §451(b) & Notice 2018-35.) (See §451(c).)

§451(c)
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Details
A. Business Tax Reform.
14. Denial of deduction for certain fines and penalties.
a.

TCJA denies a deduction for any otherwise deductible amount paid
or incurred to or at the direction of a government or specified
nongovernmental entity in relation to the violation of any law or the
investigation in inquiry by such government or entity into the
potential violation of any law. (See §162(f) & 6050X.)

b.

Exception: Payments that the taxpayer establishes are either
restitution (e.g., health code violation) (including remediation of
property), or amounts required to come into compliance with any
law that was violated or involved in the investigation or inquiry, that
are identified in the court order or settlement agreement as
restitution, remediation, or required to come into compliance. (See
§162(f) – See Notice 2018-23 for transactional guidance on §6050X –
Delays until at least January 1, 2019.)
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Details
A. Business Tax Reform.
14. Denial of deduction for certain fines and penalties.
c.

In case of any amount of restitution for failure to pay any tax that is
assessed as restitution under the Code, it is deductible only to the
extent it would have been allowed as a deduction if it had been
timely paid.

d.

The IRS remains free to challenge the characterization of an
amount identified under the above rules, but no deduction is
allowed unless the identification is made.

e.

Restitution or remediation does not include reimbursement of
government investigative or litigation costs.
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Details
A. Business Tax Reform.
14. Denial of deduction for certain fines and penalties.
f.

The provision applies only where a government or other entity is a
complainant or investigator with respect to the violation or potential
violation of any law.

g.

Government agencies or other entities treated as such must report
to the IRS and to the taxpayer the amount of each settlement
agreement or order entered into where the aggregate amount
required to be paid is at least $600. The report must separately
identify any amounts that are for restitution or remediation of
property, or correction of noncompliance. (See §6050X.)
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Details
A. Business Tax Reform.
14. Denial of deduction for certain fines and penalties.
h.

The new rules are effective for amounts paid or incurred on or after
the date of enactment, except they do not apply to amounts paid or
incurred under any binding order or agreement entered into before
such date.

i.

The exception does not apply to an order or agreement requiring
court approval unless the approval was obtained before the date of
enactment.
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A. Business Tax Reform.
15. Reform of Business Credits.
a.

Reduces the §45C 50% business tax credit for qualified clinical
testing expenses incurred in testing certain drugs for rare diseases
or conditions (“orphan drugs”) to 25%.

b.

Keeps the employer credit under §42F for qualified child care
expenses and resource and referral services.

c.

Repeals the 10% rehabilitation credit for pre-1936 buildings under
§47, but keeps the 20% credit for qualified rehabilitation expenses
for certified historic structures, with modifications and a transition
rule.
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A. Business Tax Reform.
15. Reform of Business Credits.
d.

Keeps the §51 work opportunity tax credit, which is scheduled in
any event to expire as to wages paid to individuals who begin work
for an employer after 12/31/2019.

e.

Keeps the deduction under §196 for unused business credits due to
death or an entity ceasing to exist.
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Tax Cuts and Jobs Act
A. Business Tax Reform.
15. Reform of Business Credits.
f.

Keeps the new markets tax credit under §45D.

g.

Keeps the §44 credit for expenses to provide access to disabled
individuals (“eligible access expenditures”).

h.

Leaves unchanged the credit for FICA taxes an employer pays on
tips under §45B.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.
§45S
ER credit
for FMLA

Provides in new §45S a new employer credit for paid family and
medical leave (FMLA). – For 2018 & 2019. (See Tax Tip 2018-69.)
1)

Eligible employers may claim a general business credit equal to
12.5% of the amount of wages paid to qualifying employees for
any period in which such employees are on family and medical
leave, provided the rate of payment is at least 50% of normal
wages of the employee.

2)

Credit is increased by 0.25% (but not above 25%) for each
percentage point by which the rate of payment exceeds 50%.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
3)

Time period limit: may not take into account for any employee
more than 12 weeks.

4)

Employer must have a written policy that allows all qualifying
full-time employees not less than two weeks of annual paid
family and medical leave (and allows all employee who are not
full-time a commensurate amount of leave on a pro rata basis.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
5)

A qualifying employee means one defined in the Fair Labor
Standards Act who has been employed by the employer for one
year or more, and who for the preceding year had
compensation not in excess of 60% of the compensation
threshold for highly compensated employees ($120,000 for 2017
under §414(g)(1)(B)).

6)

Family and medical leave is defined as leave described in the
Family and Medical Leave Act of 1993.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
7)

Any leave which is paid for by a State or local government “or
required by State or local law” shall not be taken into account
to determine the amount of paid family and medical leave
provided by the employer. (See CA, NY, NJ, RI.)
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

IRS
guidance
on §45S

Provides in new §45S a new employer credit for paid family and medical
leave.
8)

See Notice 2018-71 with 34 Q&As and Tax Tip 2018-69 for
guidance on claiming the Employer Credit under §45S. Following
is a list of the requirements:
a)

To claim the credit, employers must have a written policy that
meets certain requirements:
•

Employers must provide at least two weeks of paid family
and medical leave annually to all qualifying employees
who work full time. This can be prorated for employees
who work part time.

•

The paid leave must be not less than 50 percent of the
wages normally paid to the employee.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
b)

A qualifying employee is any employee who:
•

Has been employed for one year or more.

•

For the preceding year, had compensation that did not
exceed a certain amount. For 2018, the employee must
not have earned more than $72,000 in 2017.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
c)

For purposes of this credit, “family and medical leave” is
leave for one or more of the following reasons:
i.

Birth of an employee’s child and to care for the
newborn.

ii.

Placement of a child with the employee for adoption
or foster care.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
c)

For purposes of this credit, “family and medical leave” is
leave for one or more of the following reasons:
iii. To care for the employee’s spouse, child, or parent
who has a serious health condition.
iv. A serious health condition that makes the employee
unable to perform the functions of his or her position.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and medical
leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
c)

For purposes of this credit, “family and medical leave” is leave
for one or more of the following reasons:
v.

Any qualifying event due to an employee’s spouse, child,
or parent being on covered active duty – or being called
to duty – in the Armed Forces.

vi.

To care for a service member who is the employee’s
spouse, child, parent, or next of kin.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
d)

The credit is a percentage of the amount of wages paid to a
qualifying employee while on family and medical leave for
up to 12 weeks per taxable year.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
e)

An employer must reduce its deduction for wages or
salaries paid or incurred by the amount determined as a
credit. Any wages taken into account in determining any
other general business credit may not be used toward this
credit.
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A. Business Tax Reform.
15. Reform of Business Credits.
i.

Provides in new §45S a new employer credit for paid family and
medical leave.
8)

Tax Tip 2018-69 provides guidance on claiming the Employer
Credit under §45S. Following is a list of the requirements:
f)

The credit is generally effective for wages paid in taxable
years of the employer beginning after December 31, 2017.
It is not available for wages paid in taxable years
beginning after December 31, 2019.
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A. Business Tax Reform.
16. Other Business Reforms.
DRD

a.

Dividend Received Deduction – Lowers the current 80% dividends
received deduction (DRD) for corporate shareholders to 65%, and
lowers the current 70% DRD to 50% (< 20% + < 80%).

b.

TCJA has numerous changes concerning the special tax rules for
insurance companies, including rules on NOLs, computing reserves,
tax reporting for life settlement transactions, and clarification of the
tax basis of life insurance contracts.
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B. Other Reforms.
1.

Bond Reforms.
a.

Keeps exclusion from income of interest on private activity bonds.

b.

Repeals exclusion from gross income of interest on a bond issued to
advance refund another bond.

c.

Repeals prospectively the authority to issue tax-credit bonds and
direct-pay bonds.

d.

Keeps the exclusion from income of interest on State and local
bonds issued to finance or refinance capital expenditures allocable
to a professional sports stadium.
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B. Other Reforms.
2.

Limitations on Deductions of Excessive Compensation.
a.

The exceptions to the current $1 million compensation deduction
limitation under §162(m) for commissions and performance-based
compensation is repealed. But exempt compensation from change if
paid under a contract in effect on 11/2/2017 that is not later
modified in any material respect.

b.

Definition of “covered employee” will be revised to include specified
persons to mirror current SEC rules. Must be publicly held
corporation subject to Securities Exchange Act of 1934. (See Notice
2018-68 for guidance on covered EEs.)

c.

Once an employee is a covered person, he or she will remain so as
long as her or she is paid remuneration by the corporation.

§162(m)
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B. Other Reforms.
3.

Excise tax on excess compensation paid by tax-exempt organizations.
a.

Employers liable for a 21% excise tax on the sum of remuneration
in excess of $1 million paid to a covered employee by an applicable
tax-exempt organization and certain excess parachute payments.

b.

Covered employee: any of the five highest compensated employees
of the organization.

c.

Applicable tax-exempt organization includes §501(a) organizations,
exempt co-ops, a Federal, State, or local governmental entity with
excludable income (such as a utility), and political organizations.
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B. Other Reforms.
4.

Provides that a nonresident alien individual may hold shares of stock in
an S corporation through an ESBT.
a.

An ESBT may also take a charitable contribution deduction based
on the same rules that apply to an individual rather than a trust.
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B. Other Reforms.
5.

Imposes 1.4% excise tax on net investment income of applicable
educational institutions.
a.

Such institutions are ones that have at least 500 students, are State
colleges and universities or described in §25A of the Code, and have
aggregate assets not used directly in carrying out their tax-exempt
purpose of at least $500,000 per student. Applies only to private
colleges/universities. (See §4968.)

b.

Note that after the House passed the Act, the Senate
parliamentarian ruled that aspects of the standards used to define
applicable educational institutions were not in compliance with the
Senate reconciliation rules. The provision was changed from “500
tuition-paying students” to “500 students.” Bipartisan Budget Act
changed back to “500 tuition-paying students.”
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Details
B. Other Reforms.
6.

Wrongful Levy.
a.

Under current law, generally an action for a wrongful IRS levy must
be brought within nine months from the date of levy.
1)

TCJA extends to two years the period for bringing a civil action
for wrongful levy, and extends to two years the period for the
IRS to return the monetary proceeds from the sale of property
that has been wrongfully levied upon.

2)

New rule is effective with respect to levies made after the date
of enactment, and to levies made on or before the date of
enactment if the current nine-month period has not expired as
of the date of enactment.
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Deduction for
Qualified Business Income
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Section 199A Deduction
The Tax Cuts and Jobs Act provides a 20% deduction for qualified trade
or business income of pass-through entities and sole proprietors that
yields a maximum rate on such income of 29.6%. (Qualified Business
Income (QBI), Specified Service Business (SSB), Qualified Trade or
Business (QTB), Unadjusted Basis Immediately After Acquisition (UBIA)
& Relevant Passthrough Entity (RPE) – §199A)
•

SSB

•

QBI

•

QTB

•

UBIA

•

RPE – (Form 1065 & Form 1120S)

What do these terms mean?
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Section 199A Deduction
Who Qualifies?
•

Category 1 – Taxable Income ≤ $157,500 (≤ $315,000 for MFJ)
–

The deduction is 20% of QBI, but limited to 20% of taxable income
(without net capital gain)

–

Do not need wages or UBIA

–

SSB qualifies

–

QTB qualifies
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Section 199A Deduction
Who Qualifies?
•

Category 2 – Taxable Income ≥ $207,500 (≥ $415,000 for MFJ)
–

SSB – Do not qualify

–

The §199A deduction for a QTB is the lesser of:
2(A) – 20% of QBI
or
2(B) – Wage limit – The greater of 50% of W-2 wages or 25% of W-2
wages plus 2.5% of UBIA.
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Section 199A Deduction
Who Qualifies?
•

Category 3 –

Taxable Income > $157,500 & < $207,500 (or T.I. >
$315,000 & < $415,000 if MFJ)

–

SSB – Only a percentage of QBI, W-2 wages and UBIA qualifies.

–

QTB – There is an additional reduction if the 20% of QBI (the 2(A)
amount) exceeds the wage limit (the 2(B) amount).

–

UGH!
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Section 199A Deduction
•

Choice of Entity – Even though the corporate tax rate is a flat 21%, it
remains advantageous to operate a qualified trade or business as an S
corporation or a partnership if the business qualifies for the
deduction under §199A.
–

Would you advise an LLC or S corporation to convert to a C corporation
since a C corporation is subject to a flat tax of 21%
•

My ANS: No since the §199A deduction makes a RPE more
attractive than a C corporation, even if the business is a SSB
(Specified Service Business).

•

But what about converting a C corporation to an S corporation?
Maybe, if §199A deduction is available.
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Section 199A
Qualified Business Income
(a) Allowance of Deduction.--In the case of a taxpayer other than a
corporation, there shall be allowed as a deduction for any taxable
year an amount equal to the lesser of—
(1) the combined qualified business income amount of the taxpayer, or
(2) an amount equal to 20 percent of the excess (if any) of—
(A) the taxable income of the taxpayer for the taxable year, over
(B) the net capital gain (as defined in §1(h)) of the taxpayer for such
taxable year. (§1(h) – Net capital gain includes qualified dividend
income.)
–

Maximum deduction is 20% of taxable income without net capital gain.
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(1) In General.--The term “combined qualified business income amount”
means, with respect to any taxable year, an amount equal to—
(A) the sum of the amounts determined under paragraph (2) for each
qualified trade or business carried on by the taxpayer, plus
(B) 20 percent of the aggregate amount of the qualified REIT dividends and
qualified publicly traded partnership income of the taxpayer for the
taxable year. (See Reg. §1.199A-1(c)(2)(ii) with a negative REIT and
PTP income.)
–

Separate 20% calculation for each QTB. – But Reg. §1.199A-1(d)(2)
illustrates how to combine a QTB with a positive QBI with a QTB with a
negative QBI.
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(2) Determination of Deductible Amount for Each Trade or Business.--The
amount determined under this paragraph with respect to any qualified trade
or business is the lesser of—

2(A)
(20% x QBI) (A) 20 percent of the taxpayer's qualified business income with respect to
the qualified trade or business, or
or
2(B)
(B) the greater of—
Wage
Limit
(i) 50 percent of the W-2 wages with respect to the qualified trade or
business, or
(ii) the sum of 25 percent of the W-2 wages with respect to the qualified
trade or business, plus 2.5 percent of the unadjusted basis
immediately after acquisition of all qualified property. (See Reg.
§1.199A-2(c) and -3(c) for definition of UBIA.)
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(3) Modifications to Limit Based on Taxable Income.—
Ded. is
2(A) if T.I. (A) Exception From Limit.--In the case of any taxpayer whose taxable
income for the taxable year does not exceed the threshold amount,
≤ $157,500
or
paragraph (2) shall be applied without regard to subparagraph (B).
≤ $315,000

–

If T.I. ≤ $157,500 (or $315,000), then deduction is 20% x QBI – Do not
need wages or UBIA.

–

Deduction is 2(A) and the wage limit does not apply – Deduction is 20%
of QBI.

339

Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(3) Modifications to Limit Based on Taxable Income.—
(B) Phase-In of Limit for Certain Taxpayers.—
(i)
Applies to
situation
where T.I.
> $157,500
($315,000)
and
< $207,500
($415,000).
Deduction
is 2(A).

In General.--If—
(I)

the taxable income of a taxpayer for any taxable year exceeds
the threshold amount, but does not exceed the sum of the
threshold amount plus $50,000 ($100,000 in the case of a joint
return), and

(II) the amount determined under paragraph (2)(B) (determined
without regard to this subparagraph) with respect to any
qualified trade or business carried on by the taxpayer is less
than the amount determined under paragraph (2)(A) with
respect such trade or business,
then paragraph (2) shall be applied with respect to such trade or
business without regard to subparagraph (B) thereof and by
reducing the amount determined under subparagraph (A) thereof
by the amount determined under clause (ii).
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(3) Modifications to Limit Based on Taxable Income.—
(B) Phase-In of Limit for Certain Taxpayers.—
T.I. > $157,500
($315,000)
&
< $207,500
($415,000)
and
2(A)
>
2(B)

QTB
& T.I.
$177,500

(ii) Amount of Reduction.--The amount determined under this
subparagraph is the amount which bears the same ratio to the
excess amount as—
(I)

the amount by which the taxpayer's taxable income for the
taxable year exceeds the threshold amount, bears to

(II) $50,000 ($100,000 in the case of a joint return).
(iii) Excess Amount.--For purposes of clause (ii), the excess amount is
the excess of—
(I)

the amount determined under paragraph (2)(A) (determined
without regard to this paragraph), over

(II) the amount determined under paragraph (2)(B) (determined
without regard to this paragraph).
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(4) Wages, Etc.—
(A) In General.--The term “W-2 wages” means, with respect to any person
for any taxable year of such person, the amounts described in
paragraphs (3) and (8) of section 6051(a) paid by such person with
respect to employment of employees by such person during the calendar
year ending during such taxable year. (See Notice 2018-64.)

Lesser of
Wages in
Box 1 or Box 5
No Wages –
Sch. C or
Form 1065

W-3
–

(B) Limitation to Wages Attributable to Qualified Business Income.--Such
term shall not include any amount which is not properly allocable to
qualified business income for purposes of subsection (c)(1).
(C) Return Requirement.--Such term shall not include any amount which is
not properly included in a return filed with the Social Security
Administration on or before the 60th day after the due date (including
extensions) for such return.
If T.I. > $207,500 ($415,000) – Need W-2 wages or UBIA.
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(5) Acquisitions, Dispositions, and Short Taxable Years.--The Secretary shall
provide for the application of this subsection in cases of a short taxable
year or where the taxpayer acquires, or disposes of, the major portion of
a trade or business or the major portion of a separate unit of a trade or
business during the taxable year.
–

Guidance on what happens if QTB not in existence for entire year. (See
Reg. §1.199A-2 and -2(b)(2)(iv)(B) – Deals with how to allocate wages to
a short period and if the QTB is disposed of during the year.)
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(6) Qualified Property.--For purposes of this section:
(A) In General.--The term “qualified property” means, with respect to
any qualified trade or business for a taxable year, tangible property
For wage
of a character subject to the allowance for depreciation under
limit of
section 167—

25% of
W-2 wages
& 2.5% of
UBIA

(i)

which is held by, and available for use in, the qualified trade or
business at the close of the taxable year,

(ii) which is used at any point during the taxable year in the
production of qualified business income, and
(iii) the depreciable period for which has not ended before the close
of the taxable year. (What happens if elect Reg. §1.263(a)-1(f) –
UOP ≤ $2,500)
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(6) Qualified Property.--For purposes of this section:
(B) Depreciable Period.--The term “depreciable period” means, with
respect to qualified property of a taxpayer, the period beginning on
the date the property was first placed in service by the taxpayer and
But only
ending on the later of—

need, if
wage limit
applies.

(i)

the date that is 10 years after such date, or

(ii) the last day of the last full year in the applicable recovery
period that would apply to the property under section 168
(determined without regard to subsection (g) thereof).
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Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(6) Qualified Property.--For purposes of this section:
(B) Depreciable Period.
–
UBIA
and §721
& §351

If purchase property and take §179 deduction or bonus depreciation, the
property is qualified property for ten years – UBIA = original cost of the
property used in the QTB. But if property contributed under §721 and
§351, UBIA is adjusted basis of property at the time of contribution
which means that if the property was acquired in 2011 and contributed
in 2018, will not be qualified property after 2020.

346

Section 199A
Qualified Business Income
(b) Combined Qualified Business Income Amount.--For purposes of this
section—
(7) Special Rule with Respect to Income Received from Cooperatives.--In the
case of any qualified trade or business of a patron of a specified agricultural
or horticultural cooperative, the amount determined under paragraph (2) with
respect to such trade or business shall be reduced by the lesser of—
(A) 9 percent of so much of the qualified business income with respect to
such trade or business as is properly allocable to qualified payments
received from such cooperative, or
(B) 50 percent of so much of the W-2 wages with respect to such trade or
business as are so allocable.
– Deals with Form 1099-PATR.

347

Section 199A
Qualified Business Income
(c) Qualified Business Income.--For purposes of this section—
(1) In General.--The term “qualified business income” means, for any
taxable year, the net amount of qualified items of income, gain,
deduction, and loss with respect to any qualified trade or business of the
QBI
taxpayer. Such term shall not include any qualified REIT dividends or
qualified publicly traded partnership income. (Uses §162 definition of a
T/B.)
(2) Carryover of Losses.--If the net amount of qualified income, gain,
deduction, and loss with respect to qualified trades or businesses of the
Net
taxpayer for any taxable year is less than zero, such amount shall be
QBI
treated as a loss from a qualified trade or business in the succeeding
Loss
taxable year.
–

QBI for each QTB.

–

If QBI for all QTBs is a loss, the loss is carried forward.
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Section 199A
Qualified Business Income
(c) Qualified Business Income.--For purposes of this section—
(3) Qualified Items of Income, Gain, Deduction, and Loss.--For purposes of this
subsection—
(A) In General.--The term “qualified items of income, gain, deduction, and
loss” means items of income, gain, deduction, and loss to the extent such
items are—
§162 def.
for T/B
(i) effectively connected with the conduct of a trade or business within
the United States (within the meaning of section 864(c) (which
refers to a §162 T/B), determined by substituting ‘qualified trade
or business (within the meaning of section 199A)’ for ‘nonresident
alien individual or a foreign corporation’ or for ‘a foreign
corporation’ each place it appears), and
(ii) included or allowed in determining taxable income for the taxable
year.
•

T/B is the §162 definition and rental of property to a controlled entity is
a QTB – See Reg. §1.199A-1(b)(13).
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Section 199A
Qualified Business Income
(c) Qualified Business Income.--For purposes of this section—
(3) Qualified Items of Income, Gain, Deduction, and Loss.--For purposes of this
subsection—
Invest
Related
Items

(B) Exceptions.--The following items shall not be taken into account as a
qualified item of income, gain, deduction, or loss:

Not
QBI

(i)

Any item of short-term capital gain, short-term capital loss, longterm capital gain, or long-term capital loss. (Not QBI.)

(ii) Any dividend, income equivalent to a dividend, or payment in lieu
of dividends described in section 954(c)(1)(G). Any amount
described in section 1385(a)(1) shall not be treated as described in
this clause.
(iii) Any interest income other than interest income which is properly
allocable to a trade or business.
(iv) Any item of gain or loss described in subparagraph (C) or (D) of
section 954(c)(1) (applied by substituting ‘qualified trade or
business’ for ‘controlled foreign corporation’).
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Section 199A
Qualified Business Income
(c) Qualified Business Income.--For purposes of this section—
(3) Qualified Items of Income, Gain, Deduction, and Loss.--For purposes of
this subsection—
(B) Exceptions.--The following items shall not be taken into account as a
qualified item of income, gain, deduction, or loss:
(v) Any item of income, gain, deduction, or loss taken into account
under section 954(c)(1)(F) (determined without regard to clause
(ii) thereof and other than items attributable to notional
principal contracts entered into in transactions qualifying
under section 1221(a)(7)).
(vi) Any amount received from an annuity which is not received in
connection with the trade or business.
(vii)
Any
item of deduction or loss properly allocable to an amount
But QBI
described in any of the preceding clauses.
does
include –
§751
income.

What about §1231 gains/losses? Is the §1231 gain or loss part of QBI and if
net §1231 gain for the year, how does that affect taxable income limit? (QBI
does not include any LT or ST items.) (See Reg. §1.199A-3(b)(2)(ii)(A) for
§1231.)
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Section 199A
Qualified Business Income
(c) Qualified Business Income.--For purposes of this section—
For QBI,
do not
add back

(4) Treatment of Reasonable Compensation and Guaranteed Payments.-Qualified business income shall not include—

1120S
Reasonable
compensation

(A) reasonable compensation paid to the taxpayer by any qualified
trade or business of the taxpayer for services rendered with respect
to the trade or business, (Sch. C & Form 1065) (See Reg. §1.199A3(b)(2)(ii)(A).)
(B) any guaranteed payment described in section 707(c) paid to a
partner for services rendered with respect to the trade or business,
and

§707(c)

(C) to the extent provided in regulations, any payment described in
section 707(a) to a partner for services rendered with respect to the
trade or business.

§707(a)

–

When would you be concerned about reasonable compensation? Only
1120S.
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Section 199A
Qualified Business Income
(d) Qualified Trade or Business.--For purposes of this section—
(1) In General.--The term “qualified trade or business” means any trade or
business other than—

QTB =
§162 T/B
SSB
EE

•

(A) a specified service trade or business, or
(B) the trade or business of performing services as an employee.

What T/B are they referring to:
1.

Schedule C and §179 T/B – This is a §162 definition. (QBI = §162 QTB)

2.

Schedule E and §1231 gain/loss T/B – This is a §212 activity.

3.

PAL & §469 T/B – APCU ≤ 7 days – This is for material participation.
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Section 199A
Qualified Business Income
(d) Qualified Trade or Business.--For purposes of this section—
SSB

(2) Specified Service Trade or Business.--The term “specified service trade
or business” means any trade or business—
(A) which is described in section 1202(e)(3)(A) (applied without regard
to the words ‘engineering, architecture,’) or which would be so
Huh?
described if the term ‘employees or owners’ were substituted for
‘employees’ therein, or
(B) which involves the performance of services that consist of investing
and investment management, trading, or dealing in securities (as
defined in section 475(c)(2)), partnership interests, or commodities
(as defined in section 475(e)(2)).
–

What is §1202 and what is §1202(e)(3)(A)?

–

See §1202(e)(3)(B) – Huh? – Banking and insurance
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Section 199A
Qualified Business Income
(d) Qualified Trade or Business.--For purposes of this section—
(3) Exception for Specified Service Businesses Based on Taxpayer's Income.—
(A) In General.--If, for any taxable year, the taxable income of any taxpayer
is less than the sum of the threshold amount plus $50,000 ($100,000 in
If SSB,
the case of a joint return), then—
& T.I. >
(i) any specified service trade or business of the taxpayer shall not fail
$157,500
to be treated as a qualified trade or business due to paragraph
($315,000)
(1)(A), but
& T.I. <
$207,500
(ii) only the applicable percentage of qualified items of income, gain,
deduction, or loss, and the W-2 wages and the unadjusted basis
($415,000),
immediately after acquisition of qualified property, of the taxpayer
then only
allocable to such specified service trade or business shall be taken
a % of
into account in computing the qualified business income, W-2
QBI,
wages, and the unadjusted basis immediately after acquisition of
qualified property of the taxpayer for the taxable year for purposes
W-2
of applying this section.
&
UBIA
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Section 199A
Qualified Business Income
(d) Qualified Trade or Business.--For purposes of this section—
(3) Exception for Specified Service Businesses Based on Taxpayer's
Income.—
What
happens
if SSB &
T.I.
$177,500?

(B) Applicable Percentage.--For purposes of subparagraph (A), the
term “applicable percentage” means, with respect to any taxable
year, 100 percent reduced (not below zero) by the percentage equal
to the ratio of—
(i)

the taxable income of the taxpayer for the taxable year in
excess of the threshold amount, bears to

(ii) $50,000 ($100,000 in the case of a joint return).
–

1 –

xx
$50,000

or

xx
$100,000

= %
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Section 199A
Qualified Business Income
(e) Other Definitions.--For purposes of this section—
T.I.
before
§199A
Ded.

(1) Taxable Income.--Except as otherwise provided in subsection (g)(2)(B),
taxable income shall be computed without regard to any deduction
allowable under this section.
(2) Threshold Amount.—
(A) In General.--The term “threshold amount” means $157,500 (200
percent of such amount in the case of a joint return).
–

$157,500 & $315,000

357

Section 199A
Qualified Business Income
(e) Other Definitions.--For purposes of this section—
(2) Threshold Amount.—
(B) Inflation Adjustment.--In the case of any taxable year beginning
after 2018, the dollar amount in subparagraph (A) shall be
increased by an amount equal to—
(i)

such dollar amount, multiplied by

(ii) the cost-of-living adjustment determined under section 1(f)(3) for
the calendar year in which the taxable year begins, determined by
substituting ‘calendar year 2017’ for ‘calendar year 2016’ in
subparagraph (A)(ii) thereof.
The amount of any increase under the preceding sentence shall be
rounded as provided in section 1(f)(7).
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Section 199A
Qualified Business Income
(e) Other Definitions.--For purposes of this section—
(3) Qualified REIT Dividend.--The term “qualified REIT dividend” means
any dividend from a real estate investment trust received during the
taxable year which—
(A) is not a capital gain dividend, as defined in section 857(b)(3), and
(B) is not qualified dividend income, as defined in section 1(h)(11).
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Section 199A
Qualified Business Income
(e) Other Definitions.--For purposes of this section—
(4) Qualified Publicly Traded Partnership Income.--The term “qualified
publicly traded partnership income” means, with respect to any
qualified trade or business of a taxpayer, the sum of—
(A) the net amount of such taxpayer's allocable share of each qualified
item of income, gain, deduction, and loss (as defined in subsection
(c)(3) and determined after the application of subsection (c)(4)) from
a publicly traded partnership (as defined in section 7704(a)) which
is not treated as a corporation under section 7704(c), plus
(B) any gain recognized by such taxpayer upon disposition of its interest
in such partnership to the extent such gain is treated as an amount
realized from the sale or exchange of property other than a capital
asset under section 751(a).
(5) [Redesignated (4)]
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Section 199A
Qualified Business Income
(f) Special Rules.—
RPE (1) Application to Partnerships and S Corporations.—
(A) In General.--In the case of a partnership or S corporation—
(i)

K-1:
QBI
W-2
UBIA

this section shall be applied at the partner or shareholder level,

(ii) each partner or shareholder shall take into account such
person's allocable share of each qualified item of income, gain,
deduction, and loss, and

–

If 1065 or 1120S, then need to provide QBI, W-2 & UBIA for each
activity – Where will this information appear on Schedule K & Schedule
K-1?

–

Available even if treat as a passive activity – But QBI is not reduced by
pre-2018 loss carryforwards under §465, §469, §704(d) & §1366(d).)
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Section 199A
Qualified Business Income
(f) Special Rules.—
(1) Application to Partnerships and S Corporations.—
(A) In General.--In the case of a partnership or S corporation—
(iii) each partner or shareholder shall be treated for purposes of
subsection (b) as having W-2 wages and unadjusted basis
immediately after acquisition of qualified property for the taxable
year in an amount equal to such person's allocable share of the W-2
wages and the unadjusted basis immediately after acquisition of
qualified property of the partnership or S corporation for the
taxable year (as determined under regulations prescribed by the
Secretary).
If partnership
allocated 30%
of O.I & 80% of
depreciation,
then 30% of
QBI & W-2
wages, but 80%
of depreciation

For purposes of clause (iii), a partner's or shareholder's allocable share
of W-2 wages shall be determined in the same manner as the partner's
or shareholder's allocable share of wage expenses. For purposes of such
clause, partner's or shareholder's allocable share of the unadjusted basis
immediately after acquisition of qualified property shall be determined
in the same manner as the partner's or shareholder's allocable share of
depreciation. For purposes of this subparagraph, in the case of an S
corporation, an allocable share shall be the shareholder's pro rata share
of an item. (See §704(c).)
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Section 199A
Qualified Business Income
(f) Special Rules.—
(1) Application to Partnerships and S Corporations.—
(B) Application to Trusts and Estates.--Rules similar to the rules under
section 199(d)(1)(B)(i) (as in effect on December 1, 2017) for the
apportionment of W-2 wages shall apply to the apportionment of W2 wages and the apportionment of unadjusted basis immediately
after acquisition of qualified property under this section.

1041 – Example
in Regulations
makes no sense.

–

What does this mean? For example, a Simple Trust owns an interest in
an LLC (not a good idea in 2018), the LLC issues a K-1 to the trust:
O.I.
L.19(a)

$100,000
$30,000 (FAI)

If QBI is $100,000, W-2 wages are $60,000 and UBIA is $200,000 on the
K-1 issued to the trust, what result?
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Section 199A
Qualified Business Income
–

What does this mean? For example, a Simple Trust owns an interest in
an LLC (not a good idea in 2018), the LLC issues a K-1 to the trust:
O.I.
L.19(a)

$100,000
$30,000 (FAI)

If QBI is $100,000, W-2 wages are $60,000 and UBIA is $200,000 on the
K-1 issued to the trust, what result?
DNI - $100,000
Trust –

T.I.
70% of QBI
W-2
UBIA

$70,000
$70,000
$42,000
$140,000

U–
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T.I.
30% of QBI
W-2
UBIA

$30,000 (Cash)
$30,000
$18,000
$60,000

Section 199A
Qualified Business Income
(f) Special Rules.—
(1) Application to Partnerships and S Corporations.—
(C) Treatment of Trades or Business in Puerto Rico.—
(i)
QTB & QBI
from
Puerto Rico

In General.--In the case of any taxpayer with qualified business
income from sources within the commonwealth of Puerto Rico,
if all such income is taxable under section 1 for such taxable
year, then for purposes of determining the qualified business
income of such taxpayer for such taxable year, the term ‘United
States’ shall include the Commonwealth of Puerto Rico.

(ii) Special Rule for Applying Limit.--In the case of any taxpayer
described in clause (i), the determination of W-2 wages of such
taxpayer with respect to any qualified trade or business
Forms 499R –
conducted in Puerto Rico shall be made without regard to any
2/W to 2 PR
exclusion under section 3401(a)(8) for remuneration paid for
services in Puerto Rico.
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Section 199A
Qualified Business Income
(f) Special Rules.—
(2) Coordination with Minimum Tax.--For purposes of determining alternative
minimum taxable income under section 55, qualified business income shall be
determined without regard to any adjustments under sections 56 through 59
AMT
(P.E. Sch. A taxes & 2% AGI). (What does this mean? – §199A deduction for
AMT is same as for regular tax.) (See Reg. §1.199A-1(e)(4).)
§199A
does not
affect SE
tax or
3.8% tax
See
-1(e)(2).

(3) Deduction Limited to Income Taxes.--The deduction under subsection (a)
shall only be allowed for purposes of this chapter. (But what about NOL from
2018 – §172(d)(8) states that the §199A deduction is not part of NOL.)
(4) Regulations.--The Secretary shall prescribe such regulations as are necessary
to carry out the purposes of this section, including regulations—
(A) for requiring or restricting the allocation of items and wages under this
section and such reporting requirements as the Secretary determines
appropriate, and
(B) for the application of this section in the case of tiered entities.

366

Section 199A
Qualified Business Income
(g) Deduction for Income Attributable to Domestic Production Activities
of Specified Agricultural or Horticultural Cooperatives.—
(1) Allowance of Deduction.—
(A) In General.--In the case of a taxpayer which is a specified agricultural or
horticultural cooperative, there shall be allowed as a deduction an
amount equal to 9 percent of the lesser of—
(i)

the qualified production activities income of the taxpayer for the
taxable year, or

(ii) the taxable income of the taxpayer for the taxable year.
– The Co-op makes the calculation and issues a Form 1099-PATR.
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Section 199A
Qualified Business Income
(h) Anti-Abuse Rules.--The Secretary shall—
AntiStuffing
for UBIA
&
multiple
trusts
LKE
§1031 &
§1033

(1) apply rules similar to the rules under section 179(d)(2) in order to
prevent the manipulation of the depreciable period of qualified property
using transactions between related parties, and
(2) prescribe rules for determining the unadjusted basis immediately after
acquisition of qualified property acquired in like-kind exchanges or
involuntary conversions.

(i) Termination.--This section shall not apply to taxable years beginning
after December 31, 2025.
Is the
§199A
deduction
available
for a MB?
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Proposed Regulations on §199A
On August 8, 2018, the IRS released proposed regulations on the §199A
qualified business income deduction. The proposed rules, which are 184
pages of large print, address many issues that had been of concern to
practitioners, such as the definition of a “specified trade or business,” the
calculation of qualified business income flowing through to multiple
entities, the treatment of wages paid to employees through third parties,
and the definition of “reputation or skill.” The rules allow for grouping of
related trades or businesses for purposes of applying §199A and provide
for narrow applicability of §199A’s “reputation or skill” clause. The IRS
separately issued a proposed revenue procedure addressing the
calculation of W-2 wages for purposes of the W-2 wage limitation on the
deduction. See Notice 2018-64.
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Section 199A Deduction
Highlights of Proposed Regulations
1.

Reputation or Skill Clause – Prop. Reg. §1.199A-5 essentially limits its
application to fact patterns in which the individual or RPE receives
income for endorsing products or services, receives appearance fees, or
receives income for the use of an individual's image, likeness, trademark,
etc.

2.

De Minimis Rule for a Specified Service Trade or Business – Prop. Reg.
§1.199A-5(c) provides a de minimis rule for a SSB so that a trade or
business is not considered a SSB if gross receipts are $25 million or less
and less than 10 percent of gross receipts of the trade or business is
attributable to the performance of services in an SSB.

3.

Restrictions on "Crack and Pack“ – A SSB includes any trade or business
that provides 80 percent or more of its property or services to an SSB if
there is 50 percent or more common ownership of the businesses.

370

Section 199A Deduction
Highlights of Proposed Regulations
4.

Grouping of Commonly Controlled Trades or Businesses – Prop. Reg.
§1.199A-4 allows for elective aggregation of commonly controlled
businesses at the owner level for purposes of applying §199A.
Eligibility requirements for aggregation are generally stricter than the
ones applicable under §469.

5.

Allocation of W-2 wages to More Than One Trade or Business – For
commonly controlled trades and business that are not aggregated, the
proposed regulations provide rules for allocating W-2 wages to more
than one trade or business.

6.

Wages Paid Through a Third-Party. The proposed regulations allow a
business that pays wages to a common law employee through a thirdparty, such as a PEO, to count such wages as being paid by the
business.
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Section 199A Deduction
Highlights of Proposed Regulations
7.

Reasonable Compensation Paid to S Corporation Shareholders
Included in Definition of W-2 Wages – Reasonable compensation paid
to S corporation shareholders are included in definition of W-2 wages
for purposes of calculating the W-2 wage limitation.

8.

Section 162 Standard Applies for Trade or Business Determinations –
Prop. Reg. §1.199A-1 formally adopts the §162 definition of a "trade
or business" for determining if an activity is eligible for the §199A
deduction.

9.

Classification of Rental Real Estate Activities – A real estate activity
may be a QTB within §162 (see §1411) and a self-rental activity is
considered a QTB if the property is rented to a trade or business
which is commonly controlled.
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Section 199A Deduction
Highlights of Proposed Regulations
10. Alternative Minimum Tax – The proposed regulations make clear that
the §199A deduction is also allowed for AMT.
11. Presumption Regarding Employee Reclassifications – To prevent
employees from being arbitrarily reclassified as independent
contractors or as taking an equity interest in a partnership or S
corporation in order to benefit from the §199A deduction, Prop. Reg.
§1.199A-5 creates a rebuttable presumption that a reclassified
employee who provides substantially the same services to the former
employer (or related person) continues to be in the trade or business
of performing services as an employee.
12. A rental real estate broker/agent is not a SSB and a fiscal year RPE
qualifies for the deduction.
373

Proposed Regulations on §199A
•

Prop. Reg. §1.199A-1 contains the operational rules, including how to
determine the deduction for taxpayers with incomes at or below the
threshold amounts and for those with incomes above the thresholds. It
also contains definitions of the following terms: aggregated trade or
business, applicable percentage, phase-in range, qualified business
income, QBI component, qualified PTP income, qualified REIT
dividends, reduction amount, relevant passthrough entity (RPE),
specified service trade or business (SSB), threshold amount, total QBI
amount, unadjusted basis immediately after acquisition (UBIA) of
qualified property, and W-2 wages.
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Proposed Regulations on §199A
•

Prop. Reg. §1.199A-1 also contains the definition of a trade or
business. The IRS decided to apply the definition of “trade or
business” contained in §162(a) because the definition of trade or
business under §162 is derived from a large amount of case law and
administrative guidance interpreting the meaning of trade or business
in the context of a broad range of industries. This will provide for
administrable rules that are appropriate for the purposes of §199A
and that taxpayers have experience applying, and the IRS believes it
will reduce compliance costs, burden, and administrative complexity.

•

Rental to a commonly controlled entity is also a trade or business
under the regulation section.
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Proposed Regulations on §199A
•

Prop. Reg. §1.199A-2 contains rules for determining W-2 wages and
the UBIA of qualified property, both of which are components in
calculating limitations on the deduction. The rules for determining W2 wages are based on the rules under the repealed §199 deduction for
qualified domestic production activities, except, unlike §199, the
§199A W-2 wages are determined separately for each trade or
business.

•

Prop Reg. §1.199A-3 restates the definitions in §199A(c) (QBI) and
provides additional guidance on the determination of QBI, qualified
REIT dividends, and qualified PTP income. Gain under §751(a) & (b)
is QBI.
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Proposed Regulations on §199A
•

Prop. Reg. §1.199A-4 contains aggregation rules allowing separate
trades or businesses to be grouped when applying the §199A rules.
The IRS rejected comments suggesting the application of the
grouping rules under §469, the passive loss provision, and instead
proposed a flexible method that looks into common ownership, shared
services, and other commonality, but specifically excludes SSBs from
being aggregated under the rules. The regulations impose a duty of
consistency that requires that once multiple trades or businesses are
aggregated into a single aggregated trade or business under §199A,
taxpayers must consistently report the aggregated group in
subsequent tax years. Aggregation allows for ease of administration.
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Proposed Regulations on §199A
•

Prop. Reg. §1.199A-5 defines specified service trades or businesses
and the trade or business of performing services as an employee. The
regulations include an anti-abuse rule designed to prevent taxpayers
from separating out parts of what otherwise would be an integrated
SSB, such as the administrative functions, in an attempt to qualify
those separated parts for the §199A deduction.

•

Prop. Reg. §1.199A-6 contains special rules for RPEs, PTPs, trusts,
and estates that these entities may need to follow for purposes of
computing the entities’ or their owners’ §199A deductions.
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Proposed Regulations on §199A
•

Prop. Reg. §1.643(f)-1 addresses concerns regarding the abusive use
of multiple trusts by confirming the applicability of §643(f). Section
643(f) permits the IRS to issue regulations to prevent taxpayers from
establishing multiple nongrantor trusts or contributing additional
capital to multiple existing nongrantor trusts in order to avoid federal
income tax.

•

Notice 2018-64, issued contemporaneously with the proposed
regulations, contains a proposed revenue procedure with three
methods for calculating W-2 wages (1) for purposes of the limitation
based on W-2 wages to the amount of the deduction for qualified
business income under §199A; and (2) for purposes of the reduction
to the §199A deduction based on W-2 wages for certain specified
agricultural and horticultural cooperative patrons.
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§199A Deduction
•

§199A:
–

Terms:
•

QBI

•

SSB

•

QTB

•

UBIA

How to calculate and
what do the terms mean?
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§199A Deduction
Simple as Postcard
•

Section 199A makes an S corporation or a partnership a more
attractive choice in operating a trade or business.

•

The deduction under §199A is (but never more than 20% of taxable
income) the lesser of:

2(A) 1.
or
2(B) 2.

•

20% of QBI with respect to each qualified T/B; or

(See P. 365-1.)

Wage limit which is the greater of: (a) 50% of the W-2 wages of the
qualified T/B; or (b) the sum of 25% of the W-2 wages of the T/B, plus
2.5% of the unadjusted basis of all qualified property immediately after
acquisition.

The deduction is not as simple as it seems, as there are three different
categories of taxable income before the deduction which determines
how much is deductible. (But 96% of all individuals have an AGI ≤
$200,000, so it might be easy. – See 2017 Data Book – Category 1, 2 & 3.)
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Section 199A Deduction
Form 8905?
•

Deduction for Qualified Business Income under §199A.
–

Tax deduction for qualified business income (“QBI”).
1)

But NOL
C.F. §172
2)

The deduction is available to a shareholder of an S corporation or a
partner in a partnership (and either by the trust or estate of the heir
or beneficiary) in calculating his/her taxable income subject to tax.
(The deduction is determined after calculating taxable income for
an individual. An individual’s taxable income is calculated
deducting the greater of itemized deductions or the standard
deduction and then the §199A deduction is taken. The deduction
under §199A is then deducted and the taxable income after the
§199A deduction is subject to the individual tax rates.)
Calculate T.I. and then deduct §199A deduction. (Section 172(d)(8)
states that the §199A deduction does not create a NOL. It seems that
NOL deduction applies before the §199A deduction. – NOLs from
2018 limited to 80% of T.I.)

382

How to Calculate Taxable Income
for an Individual

See
Draft
1040.

§61 – G.I.
§62 – D for AGI
§63 – AGI
Less P.E. of $0
Less I.D. (Sch. A) or Std. Ded. ($24,000, $18,000 and $12,000*)
Taxable Income before §199A Deduction
Less Deduction for NOL C.F. from 2018 & later
Less Deduction for QBI under §199A
Taxable Income

* If blind and age 65, additional standard deduction of $1,300 (if MFJ) &
$1,600 (if not married).
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Section 199A Deduction
(See Page 365-1.)
•

Deduction for Qualified Business Income under §199A.
–

2(A)
(20% x QBI)
or

2(B)
(wage limit)

–
FY
RPE

The deduction is (but never more than 20% of taxable income) the lesser
of:
1)

20% of QBI with respect to each qualified TB; or

2)

Wage limit which is the greater of: (a) 50% of the W-2 wages of the
qualified T/B; or (b) the sum of 25% of the W-2 wages of the T/B,
plus 2.5% of the unadjusted basis of all qualified property
immediately after acquisition.

The §199A deduction is available to a fiscal year RPE with a taxable year
ending within 2018. For example, shareholders or partners in a RPE
with a 6-30-18 year are entitled to the §199A deduction and they might
also be entitled to the old §199 deduction of 9% of QPAI on Form 8903.
(See Reg. §1.199A-1(f)(2).)
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

If an S corporation, does the §199A deduction encourage you to pay
more wages or less wages to employee/shareholders? – Must pay
reasonable compensation.

–

For example, if an S corporation which qualifies for the deduction under
§199A generates a net profit of $2,000,000, and is wholly owned by Ms.
A, how much compensation should the S corporation pay Ms. A to
See
Slide 549. maximize the deduction under §199A?
•
ANS: $571,000 – Huh? (SE tax of $37,400 for a tax savings of
$128,400.)
–

Will the §199A deduction encourage more couples to file MFSep rather
than MFJ?
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Section 199A Deduction
(See Page 365-3.)
•

Deduction for Qualified Business Income under 199A.
–

Taxpayers other than corporations may deduct 20% of domestic
“qualified business income” (“QBI”). This results in a maximum rate of
29.6% on such income (80% of the high rate of 37%). (See Page 365-1.)

–

QBI means the net amount of qualified items of income, gain deduction
and loss with respect to any qualified trade or business (“qualified T/B”).
QBI also includes qualified REIT dividends, qualified cooperative
dividends, and qualified publicly traded partnership income (all defined
in detail in new §199A). (See Page 365-3.)
1)

Any loss of a qualified T/B is carried over to the next year. (See Page
365-3.)
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Section 199A Deduction
(See Page 365-4.)
•

Deduction for Qualified Business Income under 199A.
–

QBI
does not
include.

Qualified items of income, etc. are items effectively connected with the
conduct of a T/B within the U.S. within the meaning of §864(c) (which uses
the §162 definition of a T/B) and included or allowed in determining taxable
income. (See Page 365-4.) The following investment items are not included:
1.

Capital gains or losses (long-term or short-term);

2.

Dividends, income equivalent to a dividend, or a payment in lieu of
dividends described in §954(c)(1)(G).

3.

Interest income other than that properly allocable to the T/B.

4.

Annuity income and certain income described in §954(c)(1).
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Section 199A
Deduction for QBI Under §199A
•

Under Reg. §1.199A-3(b), QBI:
1.

Does include any ordinary income under §751(a) or §751(b). (See PTP.)

2.

Does not include §707(c) payments for the use of capital.

3.

Does include any positive or negative §481 adjustments. (See Rev. Proc.
2018-40.)
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Section 199A
Deduction for QBI Under §199A
•

Under Reg. §1.199A-3(b), QBI:
4.

Does not include any suspended losses from taxable years ending before
1-1-2018 – §465, §469, §704(d), & §136(d).

5.

Does not include any NOL.

6.

Does include losses under §461(l) which were disallowed.
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Section 199A
Deduction for QBI Under §199A
•

Under Reg. §1.199A-3(b), QBI:
7.

Does not include any §1231 gain which is eventually treated as a LT.

8.

Does not include any interest income other than interest income that is
properly allocable to a trade or business.

9.

Does include interest on past due accounts receivables.
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Section 199A Deduction
(See Page 365-4.)
•

Deduction for Qualified Business Income under 199A.
–

QBI shall not include (do not add back):
1.

Reasonable compensation paid to the taxpayer by any qualified T/B of
the taxpayer for services rendered with respect to the T/B (Schedule C,
Schedule F or Form 1065 and Form 1120S (no compensation or too little));
a.

Reasonable compensation does not apply outside of the context of
an S corporation. (What result if profit and no distributions or
loans? – May IRS impute compensation?)

b.

See Rev. Rul. 69-184 which states that may not be an EE of a
partnership even if paid on a W-2.

c.

An employee is not a QTB and if an S corporation fails to pay
wages, the reasonable compensation that has not been paid is not
QBI.
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Section 199A Deduction
(See Page 365-4.)
•

Deduction for Qualified Business Income under 199A.
–

§707(c)

§707(a)

QBI shall not include (do not add back):
2.

Any guaranteed payment described in §707(c) paid to a partner for
services rendered with respect to the T/B (more as a distribution
and less as a guaranteed payment); and

3.

To the extent provided in regulations, any payment described in
§707(a) to a partner for services rendered with respect to the T/B
(e.g., to a partner not acting in the capacity as a partner). But there
are situations where the §707(a) payment might be QBI to the
receiving partner.
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Section 199A
Deduction for QBI Under §199A
Multiple Trades or Businesses
•

Reg. §1.199A-3(b)(5) – Proposed §1.199A-3(b)(5) provides that, if an
individual or an RPE directly conducts multiple trades or businesses,
and has items of QBI that are properly attributable to more than one
trade or business, the taxpayer or entity must allocate those items
Mgmt.
Co. & among the several trades or businesses to which they are attributable
Franchises using a reasonable method that is consistent with the purposes of
§199A. The chosen reasonable method for each item must be
consistently applied from one taxable year to another and must
clearly reflect the income of each trade or business. There are several
different ways to allocate expenses, such as direct tracing or allocating
based on gross income, but whether these are reasonable depends on
the facts and circumstances of each trade or business.
•

Reg. §1.199A-4 also provides special aggregation rules.
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Section 199A Deduction
(See Page 365-5.)
•

Deduction for Qualified Business Income under 199A.
–

QTB

–
SSB

A “qualified T/B” means any T/B (within the meaning of §162) other
than a “specified service T/B”; or the T/B of performing services as an
employee (QTB).
A specified service T/B (SSB) is a T/B involving the performance of
services in the fields of health, law, accounting, actuarial science,
performing arts, consulting, athletics, financial services, brokerage
services, or any other T/B where the principal asset is the reputation or
skill of one or more employees or owners (§1202(e)(3)(A) definition, but
deleting “engineering and architecture.”
1.

A SSB also includes performance of services that consist of investing
and investment management, or trading or dealing in securities,
partnership interests, or commodities.

2.

A SSB does not include banking or insurance – See §1202(e)(3)(B).
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Section 199A Deduction
•

The confusing part is the definition of a QTB. The Committee
Reports to TCJA use transaction entered into for profit when
discussing the limit of taxes on Schedule A. What definition of a T/B
which is being used for §199A, as there is a different definition of a
T/B for:
–

Now
§162

Schedule C & §179 – The definition used in these Code Sections is the
§162 definition of regular, continuous or substantial basis.
•

Think of B & B vs. Airbnb vs. Hotel or Inn

•

Think of taking a §179 deduction in replacing a furnace or the roof
of a building used in a trade or business versus taking a §179
deduction for replacing the furnace or roof on a Schedule E
property.
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Section 199A Deduction
•

The confusing part is the definition of a QTB. What definition of a
T/B which is being used for §199A, as there is a different definition of
a T/B for:
–

Schedule E – If sell one rental property at a gain or loss, the character is
§1231 gain or loss. See Form 4797. Is this a QTB within the meaning of
§162 or is this a transaction entered into for profit within the meaning of
§212?
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Section 199A Deduction
•

The confusing part is the definition of a QTB. What definition of a
T/B which is being used for §199A, as there is a different definition of
a T/B for:
–

PAL of §469 – The definition of a trade or business that is generally used
for §469 is APCU ≤ 7 days. If the APCU ≤ 7 days, the activity is a trade
or business activity in which an individual may materially participate.
An individual may not materially participate in a rental activity and only
a REP may materially participate in a rental real estate activity.

–

Section 199A uses the §162 definition of a trade or business.
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Section 199A Deduction
Specified Service Business
•

Consistent with §199A, Reg. §1.199A-5(a)(2) provides that, unless an
exception applies, if a trade or business is a SSB, none of its items are
SSB
to be taken into account for purposes of determining a taxpayer’s
QBI. (But if T.I. ≤ $157,500 or ≤ $315,000, qualify for §199A.)
•

In the case of a SSB conducted by an entity, such as a partnership or
an S corporation, if it is determined that the trade or business is a
RPE
SSB, none of the income from that trade or business flowing to an
&
SSB owner of the entity is QBI, regardless of whether the owner
participates in the specified service activity.
•

Pass
or
Not
Pass.

Therefore, a direct or indirect owner of a trade or business engaged in
a SSB is treated as engaged in the SSB for purposes of §199A
regardless of whether the owner is passive or participated in the SSB.
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Section 199A Deduction
Specified Service Business
•

Similarly, none of the W-2 wages or UBIA of qualified property will
be taken into account for purposes of §199A.

•

For example, because the field of athletics is a SSB, if a partnership
owns a professional sports team, the partners’ distributive shares of
income from the partnership’s athletics trade or business is not QBI,
regardless of whether the partners participate in the partnership’s
trade or business.
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Section 199A Deduction
Specified Service Business
•
SSB

•

Under §199A(d)(3), individuals with taxable income below the
threshold amount are not subject to a restriction with respect to SSBs.
Therefore, if an individual or trust has taxable income below the
threshold amount, the individual or trust is eligible to receive the
deduction under §199A notwithstanding that a trade or business is a
SSB.
The application of this phase-in is determined at the individual, trust,
or estate level, which may not be where the trade or business is
operated.
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Section 199A Deduction
Specified Service Business
•
RPE
&
SSB

Therefore, if a partnership or an S corporation operates a SSB, the
application of the threshold does not depend on the partnership or S
corporation’s taxable income but rather, the taxable income of the
individual partner or shareholder claiming the §199A deduction.

•

For example, if the partnership’s taxable income is less than the
Ded. is threshold amount, but each of the partnership's individual partners
at Ind. have income that exceeds the threshold amount ($157,500 or
Level $315,000) plus $50,000 ($100,000 in the case of a joint return) then
none of the partners may claim a §199A deduction with respect to any
income from the partnership’s SSB.
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Section 199A Deduction
Specified Service Business
•

A RPE conducting a SSB may not know whether the taxable income of
any of its equity owners is below the threshold amount. However, the
RPE is best positioned to make the determination as to whether its trade
or business is a SSB.

•

Therefore, reporting rules under Reg. §1.199A-6(b)(3)(B) requires each
RPE to determine whether it conducts a SSB and disclose that
information to its partners, shareholders, or owners.

•

With respect to each trade or business, once it is determined that a trade
or business is a SSB, it remains a SSB and cannot be aggregated with
other trades or business.

•

In the case of a trade or business conducted by an individual, such as a
sole proprietorship, disregarded entity, or grantor trust, the
determination of whether the business is a SSB is made by the individual.

402

Section 199A Deduction
Specified Service Business
•

Section 199A defines a SSB to include any trade or business that
“involves the performance of services in” a specified service activity.
What
is a Although the statute, read literally, does not suggest that a certain
SSB? quantum of specified service activity is necessary to find a SSB, the
Treasury Department and the IRS believe that requiring all taxpayers
to evaluate and quantify any amount of specified service activity
would create administrative complexity and undue burdens for both
taxpayers and the IRS.
•

Therefore, analogous to the regulations under §448, it is appropriate
to provide a de minimis rule, under which a trade or business will not
be considered to be a SSB merely because it provides a small amount
of services in a specified service activity.
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Section 199A Deduction
Specified Service Business
•

De Min
Rule

•

Accordingly, Reg. §1.199A-5(c)(1) provides that a trade or business
(determined before the application of the aggregation rules in Reg.
§1.199A-4) is not a SSB if the trade or business has gross receipts of
$25 million or less (in a taxable year) and less than ten percent of the
gross receipts of the trade or business is attributable to the
performance of services in a SSB.
For trades or business with gross receipts greater than $25 million (in
a taxable year), a trade or business is not a SSB if less than five
percent of the gross receipts of the trade or business are attributable
to the performance of services in a SSB.
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Specified Service Business
•

The definition of a SSB set forth in §199A incorporates, with
modifications, the text of §1202(e)(3)(A). The text of §1202(e)(3)(A)
SSB substantially tracks the definition of “qualified personal service
is not corporation” under §448. Therefore, consistent with ordinary rules of
same as
statutory construction, the guidance in Reg. §1.199A-5(b) is informed
§448.
by existing interpretations and guidance under both §1202 and §448
when relevant. However, existing guidance under those sections is
sparse and the scope and purpose of those sections and
§199A are
different.
•

The Treasury Department and the IRS also note that, unlike
§1202(e)(3)(A) and §448, the purpose of §199A is to provide a
deduction based on the character of the taxpayer’s trade or business.
Distinct guidance for §199A is warranted. Therefore, the guidance in
Reg. §1.199A-5(b) applies only to §199A, not §1202 and §448.
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Specified Service Business
Health
•
Yes

•
No

•
No

Reg. §1.199A-5(b)(2)(ii) is informed by the definition of “health”
under §448 and provides that the term “performance of services in
the field of health” means the provision of medical services by
physicians, pharmacists, nurses, dentists, veterinarians, physical
therapists, psychologists, and other similar healthcare professionals
who provide medical services directly to a patient.
The performance of services in the field of health does not include the
provision of services not directly related to a medical field, even
though the services may purportedly relate to the health of the service
recipient.
For example, the performance of services in the field of health does
not include the operation of health clubs or health spas that provide
physical exercise or conditioning to their customers, payment
processing, or research, testing, and manufacture and/or sales of
pharmaceuticals or medical devices.
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Specified Service Business
Law
•
Yes

•
No

Reg. §1.199A-5(b)(2)(iii) is based on the ordinary meaning of
“services in the field of law” and provides that the term “performance
of services in the field of law” means the provision of services by
lawyers, paralegals, legal arbitrators, mediators, and similar
professionals in their capacity as such. (Property tax protest)
The performance of services in the field of law does not include the
provision of services that do not require skills unique to the field of
law, for example, the provision of services in the field of law does not
include the provision of services by printers, delivery services, or
stenography services.
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Specified Service Business
Accounting
•
Yes

•
Yes

No

Reg. §1.199A-5(b)(2)(iv) is based on the ordinary meaning of
“accounting” and provides that the term “performance of services in
the field of accounting” means the provision of services by
accountants, enrolled agents, return preparers, financial auditors,
and similar professionals in their capacity as such. Provision of
services in the field of accounting is not limited to services requiring
state licensure as a certified public accountant (CPA).
The aim of Reg. §1.199A-5(b)(2)(iv) is to capture the common
understanding of accounting, which includes tax return and
bookkeeping services, even though the provision of such services may
not require the same education, training, or mastery of accounting
principles as a CPA. The field of accounting does not include payment
processing and billing analysis.
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Specified Service Business
Actuarial Science
•
Yes

•
No

Reg. §1.199A-5(b)(2)(v) is based on the ordinary meaning “actuarial
science” and provides that the term “performance of services in the
field of actuarial science” means the provision of services by actuaries
and similar professionals in their capacity as such.
Accordingly, the field of actuarial science does not include the
provision of services by analysts, economists, mathematicians, and
statisticians not engaged in analyzing or assessing the financial costs
of risk or uncertainty of events.
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Specified Service Business
Performing Arts
•
Yes

•

No

Reg. §1.199A-5(b)(2)(vi) is informed by the definition of “performing
arts” under §448 and provides that the term “performance of services
in the field of the performing arts” means the performance of services
by individuals who participate in the creation of performing arts,
such as actors, singers, musicians, entertainers, directors, and similar
professionals performing services in their capacity as such.
The performance of services in the field of performing arts does not
include the provision of services that do not require skills unique to
the creation of performing arts, such as the maintenance and
operation of equipment or facilities for use in the performing arts.
Similarly, the performance of services in the field of the performing
arts does not include the provision of services by persons who
broadcast or otherwise disseminate video or audio of performing arts
to the public.
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Specified Service Business
Consulting
•

Reg. §1.199A-5(b)(2)(vii) is informed by the definition of “consulting”
under §448 and provides that the term “performance of services in
Advice
the field of consulting” means the provision of professional advice and
&
Counsel counsel to clients to assist the client in achieving goals and solving
problems.
•

Consulting includes providing advice and counsel regarding advocacy
with the intention of influencing decisions made by a government or
governmental agency and all attempts to influence legislators and
other government officials on behalf of a client by lobbyists and other
similar professionals performing services in their capacity as such.

•

The performance of services in the field of consulting does not include
the performance of services other than advice and counsel. This
determination is made based on all the facts and circumstances of a
person's business.
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Specified Service Business
Consulting
•

Additionally, the Treasury Department and the IRS are aware of the
concern noted by commenters that in certain kinds of sales
transactions it is common for businesses to provide consulting services
in connection with the purchase of goods by customers.

•

For example, a company that sells computers may provide customers
with consulting services relating to the setup, operation, and repair of
No
the computers, or a contractor who remodels homes may provide
consulting prior to remodeling a kitchen. Reg. §1.199A-5(c) provides
a de minimis rule, under which a trade or business is not a SSB if less
than ten percent of the gross receipts (five percent if the gross receipts
are greater than $25 million) of the trade or business are attributable
IT
Services to the performance of services in a specified service activity.
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Specified Service Business
Consulting
•

However, this de minimis rule may not provide sufficient relief for
certain trades or business that provide ancillary consulting services.
Sale of
Property The Treasury Department and the IRS believe that if a trade or
business involves the selling or manufacturing of goods, and such
trade or business provides ancillary consulting services that are not
separately purchased or billed, then such trades or businesses are not
in a trade or business in the field of consulting.
•
No

Accordingly, Reg. §1.199A-5(b)(2)(vii) provides that the field of
consulting does not include consulting that is embedded in, or
ancillary to, the sale of goods if there is no separate payment for the
consulting services.
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Specified Service Business
Athletics
•
Yes

•
No

The field of athletics is not listed in §448(d)(2), and there is little
guidance on its meaning as used in §1202(e)(3)(A). Reg. §199A5(b)(2)(viii) provides that the term “performance of services in the
field of athletics” means the performances of services by individuals
who participate in athletic competition such as athletes, coaches, and
team managers in sports such as baseball, basketball, football, soccer,
hockey, martial arts, boxing, bowling, tennis, golf, skiing,
snowboarding, track and field, billiards, and racing.
The performance of services in the field of athletics does not include
the provision of services that do not require skills unique to athletic
competition, such as the maintenance and operation of equipment or
facilities for use in athletic events. Similarly, the performance of
services in the field of athletics does not include the provision of
services by persons who broadcast or otherwise disseminate video or
audio of athletic events to the public.
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Specified Service Business
Financial Services
•
Fin
Adv

•
Yes

Reg. §1.199A-5(b)(2)(ix) limits the definition of financial services to
services typically performed by financial advisors and investment
bankers and provides that the field of financial services includes the
provision of financial services to clients including managing wealth,
advising clients with respect to finances, developing retirement plans,
developing wealth transition plans, the provision of advisory and
other similar services regarding valuations, mergers, acquisitions,
dispositions, restructurings (including in title 11 or similar cases), and
raising financial capital by underwriting, or acting as the client’s
agent in the issuance of securities, and similar services.
This includes services provided by financial advisors, investment
bankers, wealth planners, and retirement advisors and other similar
professionals, but does not include taking deposits or making loans.
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Specified Service Business
Brokerage Services
•
Yes

Reg. §1.199A-5(b)(2)(x) uses the ordinary meaning of “brokerage
services” and provides that the field of brokerage services includes
services in which a person arranges transactions between a buyer and
a seller with respect to securities (as defined in §475(c)(2)) for a
commission or fee.

•

This includes services provided by stock brokers and other similar

Real professionals, but does not include services provided by real estate
Estate agents and brokers, or insurance agents and brokers.
No
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Specified Service Business
Any T/B Where Principal Asset of Such T/B
is the Reputation or Skill of One or More
of its Employees or Owners
Reg. §1.199A-5(b)(2)(xiv) limits the meaning of the “reputation or skill”
clause to fact patterns in which the individual or RPE is engaged in the
trade or business of: (Must be a celebrity.)
(1) receiving income for endorsing products or services, including an individual’s
Endors. distributive share of income or distributions from an RPE for which the
individual provides endorsement services;
(2) licensing or receiving income for the use of an individual’s image, likeness, name,
Image signature, voice, trademark, or any other symbols associated with the individual’s
identity, including an individual’s distributive share of income or distributions
from an RPE to which an individual contributes the rights to use the individual’s
image;
(3) receiving appearance fees or income (including fees or income to reality
App. performers performing as themselves on television, social media, or other forums,
Fee radio, television, and other media hosts, and video game players). Reg. §1.199A5(b)(4) contains two examples illustrating the application of this definition.
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Specified Service Business
SSB Described in §199A(d)(2)(B)
•

Section 199A(d)(2)(B) provides that a SSB also includes any trade or
business that involves the performance of services that consist of
Catchinvesting
and investment management, trading, or dealing in
all
securities (as defined in §475(c)(2)), partnership interests, or
commodities (as defined in §475(e)(2)). This rule does not appear in
§1202(e)(3)(A) or §448(d)(2).
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Specified Service Business
Investing and Investment Management
•

Reg. §1.199A-5(b)(2)(xi) uses the ordinary meaning of “investing and
investment management” and provides that any trade or business
Inv. that involves the “performance of services that consist of investing
Adv.
and investment management” means a trade or business that earns
fees for investment, asset management services, or investment
management services including providing advice with respect to
buying and selling investments. The performance of services that
consist of investing and investment management would include a
trade or business that receives either a commission, a flat fee, or an
investment management fee calculated as a percentage of assets under
management.
•

The performance of services of investing and investment management

Mng’g does not include directly managing real property.
Prop.
No
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Specified Service Business
Trading
•

Reg. §1.199A-5(b)(2)(xii) provides that any trade or business
involving the “performance of services that consist of trading” means
Trading a trade or business of trading in securities, commodities, or
partnership interests. Whether a person is a trader is determined
taking into account the relevant facts and circumstances.
•

Factors that have been considered relevant to determining whether a
person is a trader include the source and type of profit generally
Venture sought from engaging in the activity regardless of whether the activity
Cap’lst is being provided on behalf of customers or for a taxpayer’s own
No
account. See Endicott v. Comm’, T.C. Memo. 2013-199; Nelson v.
Comm’r, T.C. Memo. 2013-259, King v. Comm’r, 89 T.C. 445 (1987). A
person that is a trader under these principles will be treated as
performing the services of trading for purposes of §199A(d)(2)(B).
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Specified Service Business
Dealing in Securities, Partnership Interests
and Commodities
•

For purposes of Reg. §1.199A-5(b)(2)(xiii), the “performance of
services that consist of dealing in securities (as defined in §475(c)(2))”
For
Cust. means regularly purchasing securities from and selling securities to
customers in the ordinary course of a trade or business or regularly
offering to enter into, assume, offset, assign, or otherwise terminate
positions in securities with customers in the ordinary course of a
trade or business.
•

For purposes of the preceding sentence, a taxpayer that regularly
originates
loans in the ordinary course of a trade or business of
Mtge
making
loans
but engages in no more than negligible sales of the loans
Broker
is not dealing in securities for purposes of §199A(d)(2). See Reg.
§1.475(c)-1(c)(2) and (4) for the definition of negligible sales.
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Specified Service Business
Dealing in Securities, Partnership Interests
and Commodities
•

For purposes of Reg. §1.199A-5(b)(2)(xiii), “the performance of
services that consist of dealing in partnership interests” means
For
Cust. regularly purchasing partnership interests from and selling
partnership interests to customers in the ordinary course of a trade or
business or regularly offering to enter into, assume, offset, assign, or
otherwise terminate positions in partnership interests with customers
in the ordinary course of a trade or business.
–

Sale of a PTP interest by an investment advisor.
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Specified Service Business
Dealing in Securities, Partnership Interests
and Commodities
•

For purposes of Reg. §1.199A-5(b)(2)(xiii), “the performance of
services that consist of dealing in commodities (as defined in
For
Cust. §475(e)(2))” means regularly purchasing commodities from and
selling commodities to customers in the ordinary course of a trade or
business or regularly offering to enter into, assume, offset, assign, or
otherwise terminate positions in commodities with customers in the
ordinary course of a trade or business.
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Section 199A Deduction
Defining What Is Included in a SSB
Fracking
The Treasury Department and the IRS are aware that some taxpayers
have contemplated a strategy to separate out parts of what otherwise
would be an integrated SSB, such as the administrative functions, in an
attempt to qualify those separated parts for the §199A deduction. Such a
strategy is inconsistent with the purpose of §199A. Therefore, in
accordance with §199A(f)(4), in order to carry out the purposes of
§199A, Reg. §1.199A-5(c)(2) provides that a SSB includes any trade or
business with 50 percent or more common ownership (directly or
indirectly) that provides 80 percent or more of its property or services to a
SSB.
Medical
Practice

Practice
Group

Admin.
Support

424

Section 199A Deduction
Defining What Is Included in a SSB
Type of Fracking
•

Additionally, if a trade or business has 50 percent or more common

Rental ownership with a SSB, to the extent that the trade or business
of prop.
to Law provides property or services to the commonly-owned SSB, the
Firm portion of the property or services provided to the SSB will be treated

as a SSB (meaning the income will be treated as income from a SSB).
•

For example, A, a dentist, owns a dental practice and also owns an
office building. A rents half the building to the dental practice and
Good half the building to unrelated persons. Under Reg. §1.199A-5(c)(2),
the renting of half of the building to the dental practice will be treated
as a SSB.
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Section 199A
Defining What Is Included in a SSB
Fracking
•

Additionally, Reg. §1.199A-5(c)(3) provides a rule that if a trade or
business (that would not otherwise be treated as a SSB) has 50
Shared percent or more common ownership with a SSB and shared expenses,
Exp. including wages or overhead expenses with the SSB, it is treated as
incidental to a SSB and, therefore, as a SSB, if the trade or business
represents no more than five percent of gross receipts of the combined
business.
–

Dermatologist & skin care

–

Eye doctor & glasses
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Section 199A Deduction
Trade or Business of Performing
Services as an Employee
•

Under §199(d)(1)(B), the trade or business of performing services as
EE an employee is not a qualified trade or business. Unlike a SSB, there is
Not no threshold amount that applies to the trade or business of
QTB performing services as an employee. Thus, wage or compensation
income earned by any employee is not eligible for the §199A
deduction no matter the amount.
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Trade or Business of Performing
Services as an Employee
Definition
•

An individual is an employee for Federal employment tax purposes if he
or she has the status of an employee under the usual common law and
statutory rules applicable in determining the employer-employee
relationship. Guides for determining employment status are found in
§§31.3121(d)-1, 31.3306(i)-1, and 31.3401(c)-1.

•

As stated in the regulations, generally, the common law relationship of
employer and employee exists when the person for whom the services are
Who is performed has the right to direct and control the individual who
an
performs the services, not only as to the result to be accomplished by the
EE? work but also as to the details and means by which that result is
accomplished.
•

That is, an employee is subject to the direction and control of the
employer not only as to what shall be done but how it shall be done. In
this connection it is not necessary that the employer actually direct or
control the manner in which the services are performed; it is sufficient if
he or she has the right to do so.
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Trade or Business of Performing
Services as an Employee
Definition
•

In addition, the regulations and §3401(c) state, generally, that an
officer of a corporation (including an S Corporation) is an employee
of the corporation.

•

However, an officer of a corporation who does not perform any
services or performs only minor services in his or her capacity as
officer and who neither receives nor is entitled to receive, directly or
indirectly, any remuneration is not considered to be an employee of
the corporation.

•

Whether an officer’s services are minor is a question of fact that
depends on the nature of the services, the frequency and duration of
their performance, and the actual and potential importance or
necessity of the services in relation to the conduct of the corporation’s
business. See Rev. Rul. 74-390.
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Trade or Business of Performing
Services as an Employee
Definition
•

To provide clarity, Reg. §1.199A-5(d) provides a general rule that
income from the trade or business of performing services as an
employee refers to all wages (within the meaning of §3401(a)) and
other income earned in a capacity as an employee, including
payments described in Reg. §1.6041-2(a)(1) (other than payments to
individuals described in §3121(d)(3)) and Reg. §1.6041-2(b)(1).

•

If an individual derives income in the course of a trade or business
that is not described in §3401(a), Reg. §1.6041-2(a)(1) (other than
payments to individuals described in §3121(d)(3)), or Reg. §1.60412(b)(1), that individual is not considered to be in the trade or business
of performing services as an employee with regard to such income.
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Trade or Business of Performing
Services as an Employee
Former Employees
•

Section 199A provides that the trade or business of providing services
as an employee is not eligible for the §199A deduction. Therefore,
taxpayers and practitioners noted that it may be beneficial for
employees to treat themselves as independent contractors or as having
an equity interest in a partnership or S corporation in order to benefit
from the deduction under §199A.
–

Truck driver now treated as an independent contractor.
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Trade or Business of Performing
Services as an Employee
Former Employees
•

Reg. §1.199A-5(d)(3) provides that for purposes of §199A, if an
employer improperly treats an employee as an independent
contractor or other non-employee, the improperly classified employee
is in the trade or business of performing services as an employee
notwithstanding the employer’s improper classification.

•

This issue is particularly important in the case of individuals who

EE & cease being treated as employees of an employer, but subsequently
Indep.
provide substantially the same services to the employer (or a related
Cont.

entity) but claim to do so in a capacity other than as an employee.

•

However, it would not be appropriate to provide that someone who
formerly was an employee of an employer is now “less likely” to be
respected as an independent contractor.
432

Trade or Business of Performing
Services as an Employee
Former Employees
•

Such a rule would not treat similarly-situated taxpayers similarly:
Two individuals who have a similar relationship with a company and
each claim to be treated as independent contractors would be treated
Business
R’ship differently depending on any prior employment history with the
EE vs. company.
Indep.
Cont.

•

Therefore, Reg. §1.199A-5(d)(3) does not provide any new or different
standards to be properly classified as an independent contractor or
owner of a business. Instead, Reg. §1.199A-5(d)(3) contains a
presumption that applies in certain situations to ensure that
individuals properly substantiate their status.
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Trade or Business of Performing
Services as an Employee
Former Employees
•

Specifically, Reg. §1.199A-5(d)(3) provides that, solely for purposes of
§199A(d)(1)(B) and the regulations thereunder, an individual who was
treated as an employee for Federal employment tax purposes by the
person to whom he or she provided services, and who is subsequently
treated as other than an employee by such person with regard to the
provision of substantially the same services directly or indirectly to
the person (or a related person), is presumed to be in the trade or
Former business of performing services as an employee with regard to such
EE
services.
•

This presumption may be rebutted only upon a showing by the
individual that, under Federal tax rules, regulations, and principles
(including common-law employee classification rules), the individual
is performing services in a capacity other than as an employee.
434

Trade or Business of Performing
Services as an Employee
Former Employees
•

This presumption applies regardless of whether the individual
provides services directly or indirectly through an entity or entities.
This presumption is solely for purposes of §199A and does not
otherwise change the employment tax classification of the individual.

•

Section 199A is in subtitle A of the Code, and this rule does not apply
for purposes of any other subtitle, including subtitle C. Accordingly,
this rule does not implicate §530(b) of the Revenue Act of 1978. Reg.
§1.199A-5(d)(3)(ii) contains three examples illustrating this rule.
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(No) 1.

Stylist or barber,

(Yes) 2.

Member of Board of Directors,

(No) 3.

Specialty contractor – Framer, drywaller, electrician, formwork carpenter,

(No) 4.

Auto mechanic,

(Yes) 5.

Attorney,

(Yes) 6.

Doctor,

(No) 7.

Architect,

(No) 8.

Engineer – (but what are engineering services),

(Yes) 9.

Accountant,

Fracking or providing administrative functions – See Reg.
§1.199-5(c) where a SSB includes administrative and support
services that are provided to a personal service business. (A SSB
includes any T/B with at least a 50% common ownership that
provides 80% or more of its property or services to a SSB.)

10. Husband operating a retail business and wife is an actuary.
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(No) 11. State Farm insurance agent
(No) 12. Headhunter
(Maybe) 13. IT specialist – Consultant and develops software (10% gross receipts)

(No) 14. Chef – Cliff Young
(No) 15. Personal trainer
(No) 16. Photographer
17.
(?)
(No)
(No)

Professional athlete:
•
John Elway
•
Lyle Alzado,
•
Dante Bichette
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(No) 18. Painter
(No) 19. Plumber
(No) 20. Electrician
(Yes) 21. Singer
(No) 22. Singer’s manager
(No) 23. Printing business
(No) 24. Manufacturer or wholesaler or retailer of medical equipment or supplies
(No) 25. Health Club
(?) 26. Nursing home – (? – But if skilled nursing, Yes, or assisted living)
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(Yes) 27. Veterinarian
(Yes) 28. Lobbyist
(No) 29. Real estate broker/agent
(No) 30. Radio Station
(Yes) 31. Boston Bruins & Jacobs
(No) 32. Career counselor
(No) 33. Construction business
(No) 34. Make-up artist
(No) 35. Analysts
(No) 36. PEO
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(No) 37. Career Counselor
(Yes) 38. Occupational Therapist
(No) 39. Independent business that provides billing services
(No) 40. Venture capitalist
(No) 41. Valuation expert or appraiser
(No) 42. Health insurance provider
(Yes) 43. Surgery center
(Yes) 44. Health care clinic
(Yes) 45. Hospice business
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Question on Specified Service Business
•

Which of the following fits the definition of a SSB?

(No) 46. Statutory employee – Life insurance agent
(?) 47. What happens if reside in a community property state – what is each
spouse’s share of SSB & QTB?
(No) 48. Massage therapist or health insurance broker
(No) 49. Retired author and royalties – where are the royalties reported, Schedule
C or Schedule E?
50. What result if a SSB is engaged in separate activities – One activity which
is a SSB and another activity which is a QTB? Is this one activity or will it
depend upon the amount of gross receipts for each or will it depend on
how the two activities were grouped under §469? (See Reg. §1.469-4.) See
Reg. §1.199A-1(c)(1) & -1(c)(3) for 10% and 5% test – Less than 10% or
5% of gross receipts from SSB. All one activity.
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Section 199A Deduction
(See Page 365-2.)
•

Deduction for Qualified Business Income under 199A.
–

PEO &
Leased
EEs

W-2 wages means the amounts described in §6051(a)(3) and (8) paid by
any person with respect to employment of employees by such person
during the calendar year ending during the person’s taxable year. (What
wages and are wages Box 1, Box 3 or Box 5? – Leased employees – See
Reg. §1.199-2(a)(2). – See Notice 2018-64 – Lesser of Box 1 or Box 5.)
1.

Such terms shall not include any amount which is not properly
allocable to QBI.

2.

Such term shall not include any amount not properly included in a
return filed with the Social Security Administration on or before the
60th day after the due date (including extensions) for such return.
(Means filing a W-3.)
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Section 199A Deduction
Wages – (See Page 365-2.)
•

What Wages: – (See Notice 2018-64.
Simplified Method: Lesser of Box 1 or Box 5 wages on W-3.)
Option #1
W-2:
Box 1
Box 3
Box 5

•

Option #2
W-2:
Box 1
Box 3
Box 5

$120,000
$100,000
$100,000

$100,000
$120,000
$120,000

How do you allocate the wages of leased employees, the wages of a
management company and the operating companies, the wages that
are paid by an S corporation using a common pay master
arrangement? (See Reg. §1.469-4 – Appropriate Economic Unit and
see Reg. §1.199A-4 for the aggregation rules.)
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Section 199A Deduction
Leased Employees & PEOs
•

The W-2 wage rules of Reg. §1.199A-2 generally follow the rules
under former §199. Section 199, which was repealed by the TCJA,
provided for a deduction with respect to certain domestic production
activities and contained a W-2 wage limitation similar to the one in
Whose
wages? §199A. The legislative text of the W-2 wage limitation in §199A is
modeled on the text of former §199, and both taxpayers and the IRS
have developed experience in applying those W-2 wage rules for over
a decade.
•

The regulations under former §199 provided rules to determine W-2
wages, which provide a useful starting point in developing the W-2
wage rules under §199A, including rules on the definition of W-2
wages, wages paid by persons other than the common-law employer,
and methods for calculating W-2 wages.
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Section 199A Deduction
Leased Employees & PEOs
•

In order for wages reported on a Form W-2 to be included in the
determination of W-2 wages of a taxpayer, the Form W-2 must be for
employment by the taxpayer.

•

The regulations under former §199, specifically Reg. §1.199-2(a)(2),
addressed this issue, providing that, since employees of the taxpayer
are defined in the regulations as including only common law
Follows employees of the taxpayer and officers of a corporate taxpayer,
§199
taxpayers may take into account wages reported on Forms W-2 issued
by other parties provided that the wages reported on the Forms W-2
were paid to employees of the taxpayer for employment by the
taxpayer.
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Section 199A Deduction
Leased Employees & PEOs
•

Reg. §1.199A-2(b)(2)(ii) provides a rule for wages paid by a person
other than the common law employer that is substantially similar to
the rule in Reg. §1.199-2(a)(2).

•

Specifically, the proposed regulations provide that, in determining W2 wages, a person may take into account any W-2 wages paid by
Leased
another person and reported by the other person on Forms W-2 with
or
the other person as the employer listed in Box c of the Forms W-2,
PEO
provided that the W-2 wages were paid to common law employees or
officers of the person for employment by the person.
•

In such cases, the person paying the W-2 wages and reporting the W-2
wages on Forms W-2 is precluded from taking into account such
wages for purposes of determining W-2 wages with respect to that
person.
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Section 199A Deduction
Leased Employees & PEOs
•

Persons that pay and report W-2 wages on behalf of or with respect to
others can include certified professional employer organizations
under §7705, statutory employers under §3401(d)(1), and agents
under §3504.

•

Under this rule, persons who otherwise qualify for the deduction
under §199A are not limited in applying the deduction merely because
they use a third party payor to pay and report wages to their
employees.

•

However, with respect to individuals who taxpayers assert are their
common law employees for purposes of §199A, taxpayers are
Imp. reminded of their duty to file returns and apply the tax law on a
consistent basis.
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Section 199A Deduction
Leased Employees & PEOs
•

Unlike former §199, the W-2 wage limitation in §199A applies
separately for each trade or business.

•

Accordingly, Reg. §1.199A-2 provides that, in the case of W-2 wages
that are allocable to more than one trade or business, the portion of
the W-2 wages allocable to each trade or business is determined to be
in the same proportion to total W-2 wages as the deductions
associated with those wages are allocated among the particular trades
or businesses.

•

Section 199A(b)(4) also requires that to be taken into account, W-2
wages must be properly allocable to QBI. W-2 wages are properly
allocable to QBI if the associated wage expense is taken into account
in computing QBI.

When do
U need
wages?
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Section 199A Deduction
Leased Employees & PEOs
•

Reg. §1.199A-2(b)(4) restates the rule of §199A(f)(1)(A)(iii), which
RPE provides that, in the case of a trade or business conducted by an RPE,
a partner’s or shareholder’s allocable share of wages must be
&
Wages determined in the same manner as the partner’s allocable share or a
shareholder’s pro rata share of wage expenses.
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Section 199A Deduction
Acquisition & Disposition of Business
•

Consistent with §199A(b)(5) and the legislative history of the TCJA,
which direct the Secretary to provide rules for applying the W-2 wage
limitation in cases in which the taxpayer acquires, or disposes of, a
trade or business, the major portion of a trade or business, or the
major portion of a separate unit of a trade or business during the
year, Reg. §1.199A-2(b)(2)(iv)(B) provides rules that apply in the case
of an acquisition or disposition of a trade or business.
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Section 199A Deduction
Acquisition & Disposition of Business
•

Specifically, Reg. §1.199A-2(b)(2)(iv)(B)(1) provides that, in the case
of an acquisition or disposition of a trade or business, the major
portion of a trade or business, or the major portion of a separate unit
of a trade or business that causes more than one individual or entity
Acq. to be an employer of the employees of the acquired or disposed of
&
trade or business during the calendar year, the W-2 wages of the
Disp. individual or entity for the calendar year of the acquisition or
of Bus. disposition are allocated between each individual or entity based on
the period during which the employees of the acquired or disposed of
trade or business were employed by the individual or entity,
regardless of which permissible method is used for reporting
predecessor and successor wages on Form W-2.
•

For this purpose, the period of employment is determined consistently
with the principles for determining whether an individual is an
employee described in Reg. §1.199A-2(b).
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Section 199A Deduction
(See Page 365-3.)
•

Deduction for Qualified Business Income under §199A.
–

For
UBIA
wage
limit

The term “qualified property” means tangible property of a character
subject to depreciation under §167 (goodwill is not qualified property):
1.

Which is held by and available for use in a qualified T/B at the close
of the taxable year;

2.

Which is used at any point during the taxable year in the production
of QBI; and

3.

The depreciable period for which has not ended before the close of
the taxable year.
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Section 199A Deduction
(See Page 365-3.)
•

Deduction for Qualified Business Income under §199A.
–

For
UBIA
wage
limit

–

The term “depreciable period” means the period beginning on the date
the property was first place in service by the taxpayer and ending on the
later of:
1.

The date that is ten years after such date; or

2.

The last day of the last full year in the applicable recovery period
that would apply to the property under §168, determined without
regard to §168(g) (the alternative depreciation system rules).

Place property in service in June 2012, five-year property, depreciate or
§179 deduction, the last year that is qualified property is 2021. But
special rules apply if contribute property to a partnership under §721 or
to a corporation under §351 – UBIA.
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Section 199A Deduction
The UBIA of Qualified Property
•
When do
U need
wages?

Section 199A(b)(2)(B)(ii) provides an alternative deduction limitation
based on 25 percent of W-2 Wages with respect to the qualified trade
or business and 2.5 percent of the UBIA of qualified property. Reg.
§1.199A-2 restates the statutory definitions under the qualified
property rules, and provides additional guidance.
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Section 199A Deduction
The UBIA of Qualified Property
•

Reg. §1.199A-2(c)(1) restates the definition of qualified property in
§199A(b)(6)(A), which provides that “qualified property” means
tangible property of a character subject to depreciation that is held
by, and available for use in, a trade or business at the close of the
taxable year, and which is used in the production of QBI, and for
which the depreciable period has not ended before the close of the
taxable year.

•

Reg. §1.199A-2(c)(2) also restates the definition of depreciable period
in §199A(b)(6)(B), which provides that “depreciable” period means
the period beginning on the date the property is first placed in service
by the taxpayer and ending on the later of (a) the date ten years after
that date, or (b) the last day of the last full year in the applicable
recovery period that would apply to the property under §168(c),
regardless of the application of §168(g).
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Section 199A Deduction
The UBIA of Qualified Property
•

Because the applicable recovery period under §168(c) of the property
is not changed by any additional first-year depreciation deduction
Bonus allowable under §168, Reg. §1.199A-2(c)(2)(ii) also clarifies that the
or
additional first-year depreciation deduction allowable under §168 (for
§179
example, under §168(k) or §168(m)) does not affect the applicable
recovery period under §168(c).
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Section 199A Deduction
The UBIA of Qualified Property
•

Reg. §1.199A-2(c)(3) provides a definition of UBIA. The Treasury
Department and the IRS believe that existing general principles used
to define “unadjusted basis” in Reg. §1.263(a)-3(h)(5) provide a
reasonable basis for an administrable rule that is appropriate for the
purposes of §199A and that their use will reduce compliance costs,
burden, and administrative complexity because taxpayers have
experience applying them.

•

In addition, the Treasury Department and the IRS believe that
“immediately after acquisition” means as of the date the property is
placed in service because §199A provides that “qualified property”
must be used in the production of QBI. (See Reg. §1.199A-2(c)(3).)

Def. of
UBIA

457

Section 199A Deduction
The UBIA of Qualified Property
•
Date
Placed
in
Service

In order to be used in the production of QBI, the qualified property
necessarily must be placed in service. Determining UBIA as of the
date the property is placed in service ensures consistency between
purchased and produced qualified property, and reduces compliance
costs, burden, and administrative complexity because taxpayers are
already required to determine that amount.
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Section 199A Deduction
The UBIA of Qualified Property
•

Basis

Accordingly, Reg. §1.199A-2 provides that the term “UBIA” means
the basis as determined under §1012 or other applicable sections of
chapter 1, including subchapter O (relating to gain or loss on
dispositions of property), subchapter C (relating to corporate
distributions and adjustments), subchapter K (relating to partners
and partnerships), and subchapter P (relating to capital gains and
losses). UBIA is determined without regard to any adjustments
described in §1016(a)(2) or (3), any adjustments for tax credits
claimed by the taxpayer (for example, under §50(c)), or any
adjustments for any portion of the basis for which the taxpayer has
elected to treat as an expense (for example, under §179, §179B, or
§179C).
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Section 199A Deduction
The UBIA of Qualified Property
•

Therefore, for purchased or produced qualified property, UBIA
generally will be its cost under §1012 as of the date the property is
placed in service.

•

For qualified property contributed to a partnership in a §721
transaction and immediately placed in service, UBIA generally will be
its basis under §723.

Cost

§721

•
§351

For qualified property contributed to an S corporation in a §351
transaction and immediately placed in service, UBIA generally will be
its basis under §362.
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Section 199A Deduction
The UBIA of Qualified Property
•
§1014

•

Further, for property inherited from a decedent and immediately
placed in service by the heir, the UBIA generally will be its fair
market value at the time of the decedent’s death under §1014.
However, Reg. §1.199A-2(c)(3) provides that UBIA does reflect the
reduction in basis for the percentage of the taxpayer’s use of property
for the taxable year other than in the taxpayer’s trade or business.
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Section 199A Deduction
UBIA of Partnership Special Basis Adjustments
•

§754

Reg. §1.199A-2(c)(1)(iii) provides that partnership special basis
adjustments are not treated as separate qualified property.
–

UBIA does not include basis adjustments attributable to a §754 election.
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Section 199A Deduction
Anti-Stuffing Rule
•

Qualified property includes depreciable property used during the
taxable year in the production of QBI and held by, and available for
use in, the trade or business at the close of the taxable year.

•

However, it would be inconsistent with the purposes of §199A to
permit trades or businesses to transfer or acquire property at the end
of the year merely to manipulate the UBIA of qualified property
attributable to the trade or business.

•

Therefore, pursuant to the authority granted to the Secretary under
§199A(f)(4), Reg. §1.199A-2(c)(1)(iv) provides that property is not
qualified property if the property is acquired within 60 days of the
end of the taxable year and disposed of within 120 days without
having been used in a trade or business for at least 45 days prior to
disposition, unless the taxpayer demonstrates that the principal
purpose of the acquisition and disposition was a purpose other than
increasing the §199A deduction.

AntiStuff’g
Rule
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Section 199A Deduction
UBIA of Like-Kind Exchanges and
Involuntary Conversions
•

Section 199A does not provide rules to determine UBIA for qualified
property in the case of an exchange of property under §1031 (likekind exchange) or involuntary conversion under §1033.

•

However, §199A(h)(2) specifically instructs the Secretary to do so.

•

The Treasury Department and the IRS believe that existing general
principles used for like-kind exchanges and involuntary conversions
under Reg. §1.168(i)-(6) provide a useful analogy for administrable
rules that are appropriate for the purposes of §199A and that their
use will reduce compliance costs, burden, and administrative
complexity because taxpayers have experience applying them.

LKE
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Section 199A Deduction
UBIA of Like-Kind Exchanges and
Involuntary Conversions
•

Accordingly, Reg. §1.199A-2(c)(2)(iii) generally follows the rules of
Reg. §1.168(i)-6 to provide that qualified property that is acquired in
a like-kind exchange, as defined in Reg. §1.168(i)-6(b)(11), or in an
involuntary conversion, as defined in Reg. §1.168(i)-6(b)(12), is
treated as replacement Modified Accelerated Cost Recovery System
(MACRS) property as defined in Reg. §1.168(i)-6(b)(1) whose
depreciable period generally is determined as of the date the
relinquished property was first placed in service.
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Section 199A Deduction
UBIA of Like-Kind Exchanges and
Involuntary Conversions
•
Thought
Way

Basis
Boost

•

Accordingly, subject to one exception, Reg. §1.199A-2(c)(2)(iii)
provides that, for purposes of determining the depreciable period, the
date the exchanged basis in the replacement qualified property is first
placed in service by the trade or business is the date on which the
relinquished property was first placed in service by the individual or
RPE and the date the excess basis in the replacement qualified
property is first placed in service by the individual or RPE is the date
on which the replacement qualified property was first placed in
service by the individual or RPE.
As a result, the depreciable period under §199A for the exchanged
basis of the replacement qualified property will end before the
depreciable period for the excess basis of the replacement qualified
property ends.
466

Section 199A Deduction
UBIA of Like-Kind Exchanges and
Involuntary Conversions
•

The exception is that Reg. §1.199A-2(c)(2)(iii)(C) provides that, for
purposes of determining the depreciable period, if the individual or
Easy RPE makes an election under Reg. §1.168(i)-6(i)(1) (the election not to
Way apply Reg. §1.168(i)-6)), the date the exchanged basis and excess basis
in the replacement qualified property are first placed in service by the
Basis trade or business is the date on which the replacement qualified
Boost property is first placed in service by the individual or RPE, with
UBIA determined as of that date.
•

In this case, the depreciable periods under §199A for the exchanged
basis and the excess basis of the replacement qualified property will
end on the same date.

467

Section 199A Deduction
UBIA of Like-Kind Exchanges and
Involuntary Conversions
•

Thus, unless the exception applies, qualified property acquired in a
like-kind exchange or involuntary conversion will have two separate
placed in service dates under the regulations: For purposes of
determining the UBIA of the property, the relevant placed in service
date will be the date the acquired property is actually placed in
service; for purposes of determining the depreciable period of the
property, the relevant placed in service date generally will be the date
the relinquished property was first placed in service. The proposed
regulations contain an example illustrating these rules.
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Section 199A Deduction
Other Nonrecognition Transactions
•

The Treasury Department and the IRS believe that existing general
principles used for transferred basis transactions under §168(i)(7)
provide a useful analogy for administrable rules that are appropriate
for the purposes of §199A and that their use will reduce compliance
costs, burden, and administrative complexity because taxpayers have
experience applying them.

•

Accordingly, Reg. §1.199A-2(c)(2)(iv) provides that, for purposes of
determining the depreciable period, if an individual or RPE (the
transferee) acquires qualified property in a transaction described in
§168(i)(7)(B), the transferee determines the date on which the
qualified property was first placed in service using a two-step
approach.
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Section 199A Deduction
Other Nonrecognition Transactions
•
§351

•
Gain

First, for the portion of the transferee’s UBIA of the qualified
property that does not exceed the transferor’s UBIA of such property,
the date such portion was first placed in service by the transferee is
the date on which the transferor first placed the qualified property in
service.
Second, for the portion of the transferee’s UBIA of the qualified
property that exceeds the transferor’s UBIA of such property, if any,
such portion is treated as separate qualified property that the
transferee first placed in service on the date of the transfer.
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Section 199A Deduction
Other Nonrecognition Transactions
•

Thus, qualified property acquired in these non-recognition
transactions will have two separate placed in service dates under the
regulations:

•

For purposes of determining the UBIA of the property, the relevant
placed in service date will be the date the acquired property is placed
in service by the transferee (for instance, the date the partnership
places in service property received in a §721 transaction);

§721
Date
Cont.

•

But
when
was
property
acq’d?

For purposes of determining the depreciable period of the property,
the relevant placed in service date generally will be the date the
transferor first placed the property in service (for instance, the date
the partner placed the property in service in his or her sole
proprietorship). The regulations contain an example illustrating these
rules.
471

Redetermination of UBIA and Subsequent
Improvements to Qualified Property
•
Better
to
Prop.

•

Reg. §1.199A-2(c)(1)(ii) provides that, in the case of any addition to,
or improvement of, qualified property that is already placed in
service by the taxpayer, such addition or improvement is treated as
separate qualified property that the taxpayer first placed in service on
the date such addition or improvement is placed in service by the
taxpayer for purposes of determining the depreciable period of the
qualified property.
For example, if a taxpayer acquired and placed in service a machine
on March 26, 2018, and then incurs additional capital expenditures to
improve the machine in May 2020, and places such improvements in
service on May 27, 2020, the taxpayer has two qualified properties:
the machine acquired and placed in service on March 26, 2018, and
the improvements to the machine incurred in May 2020 and placed in
service on May 27, 2020.
472

Allocation of UBIA
of Qualified Property by RPEs
•
UBIA
for
1120S

•
UBIA
for
LLC

In the case of a trade or business conducted by an RPE, §199A(f)
provides that a partner’s or shareholder’s allocable share of the UBIA
of qualified property is determined in the same manner as the
partner’s allocable share or shareholder’s pro rata share of
depreciation.
Reg. §1.199A-2(a)(3) provides that, in the case of qualified property
held by an RPE, each partner’s or shareholder’s share of the UBIA of
qualified property is an amount that bears the same proportion to the
total UBIA of qualified property as the partner’s or shareholder’s
share of tax depreciation bears to the entity’s total tax depreciation
attributable to the property for the year.
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Allocation of UBIA
of Qualified Property by RPEs
•
No tax
dep.
since
§179 or
Bonus

•

In the case of qualified property of a partnership that does not
produce tax depreciation during the year (for example, property that
has been held for less than ten years but whose recovery period has
ended), each partner’s share of the UBIA of qualified property is
based on how gain would be allocated to the partners pursuant to
§704(b) and §704(c) if the qualified property were sold in a
hypothetical transaction for cash equal to the fair market value of the
qualified property.
In the case of qualified property of an S corporation that does not
produce tax depreciation during the year, each shareholder’s share of
the UBIA of the qualified property is a share of the UBIA
proportionate to the ratio of shares in the S corporation held by the
shareholder over the total shares of the S corporation.
474

Section 199A Deduction
Qualified Business Income
•

What if a partner has a §754 basis adjustment that is attributable to
qualified property? Does the basis adjustment affect the calculation
under the wage limit for qualified property? ANS: No, but basis
adjustment under §743(b) is eligible for bonus depreciation.

•

K-1 from a 1065:

Do not
know

–

•

Line 1 – Ordinary Income – $120,000
Line 2 – Rental Real Estate – $110,000
Line 3 – Other Rental – $90,000
Line 10 – §1231 Gain – $15,000
Line 12 – §179 Deduction – $25,000
Line 3 – Other Deduction – $20,000 (Business)

QBI

QTB

What is QBI?

Each K-1 for 2018 will have to provide QBI, W-2 & UBIA of qualified
property for each activity of the S corporation, partnership or trust &
estate.
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Section 199A Deduction
(See Page 365-7.)
•

Deduction for Qualified Business Income under 199A.
–

Special rules:
1.

For partnerships or S corporations, §199A shall be applied at the
partner or shareholder level, and they shall take into account their
allocable share of each qualified item of income, gain, deduction and
loss, and be treated as having their allocable share of W-2 wages and
unadjusted basis of qualified property of the entity, as determined
under regulations.
a.

If RPE is passive, the §199A deduction is available.
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Section 199A Deduction
(See Page 365-7.)
•

Deduction for Qualified Business Income under 199A.
–

Special rules:
2.

For trusts and estates, rules similar to old §199(d)(1)(B)(i) shall
apply as to apportionment of W-2 wages and basis.
a.

For example, assume that a simple trust has an interest in a tax
partnership which is engaged in a QTB. The partnership issues
a K-1 to the trust which indicates that the trust’s share of the
QBI is $100,000, W-2 wages is $60,000 and unadjusted basis of
the qualified property is $500,000. The Schedule K-1 to the
trust indicates that the trust’s shares of the ordinary income is
$100,000 and that the money distributed is $40,000 on Line
19(a). How would you allocate the §199A deduction between the
trust and the beneficiary?
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Section 199A Deduction
(See Page 365-6.)
•

Deduction for Qualified Business Income under 199A.
–

Point?

Special rules:
3.

The deduction is not allowed to compute AGI (not above the line).

4.

The deduction is allowed to non-itemizers, and is allowed to
itemizers without limits on itemized deductions.

5.

The definition of a substantial understatement of tax under
§6662(d)(1) (is understatement if amount exceeds the greater of
10% of the correct tax or $5,000), is amended by substituting “5%”
for “10%.” Audits of §469 – When; §1411 – When and §199A –
When?
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Section 199A Deduction
(See Page 365-5.)
•

Deduction for Qualified Business Income under 199A.
–

Issues:
1.

QTB = §162

2.

TCJA did not define a qualified trade or business other than by
excluding (and applying special rules and phaseouts for) specified
service businesses, and excluding the T/B of being an employee. The
Regulations to §199A use the §162 definition.
A qualified T/B does include a trade or business where the taxpayer
treats the activity as a passive activity. Thus, if an individual owns
an interest in an S corporation and the activity is a passive activity
because the taxpayer does not materially participate, the taxpayer is
entitled to a 20% deduction for qualified business income (QBI) if
otherwise qualified.
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Section 199A Deduction
Rental of Real Property and
Rental of Personal Property as a QTB
•

Deduction for Qualified Business Income under 199A. – See Sch. E.
–

Issues:
3.

Schedule E
& QTB

Rental Activity as a QTB – If the activity is a rental activity as
defined in §469, it is not clear when such rental activity qualifies as a
trade or business (“T/B”) since the term passive activity includes
any rental activity, regardless of material participation. It is possible
for a rental activity to rise to the level of a T/B, but there is no clear
guidance on that issue. Various regulations (see, e.g. Reg. §1.13622(c)(5)(ii)(B) [who is required to maintain, insure, repair, and pay
the taxes on the property] and regulations under §1411) suggest a
net lease usually is not a T/B, and that a factor test applies. (See
Schedule E – Note.)
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

Issues:
4.

Replace
2 of 3 A/C
units – §179?

QTB

If the activity is a rental real estate activity, when does the activity
rise to the level of qualifying as a T/B? One position is that the
activity rises to the level of a T/B only if the taxpayer qualifies as a
real estate professional and materially participates in the activity.
Under the regulations to §1411, if the taxpayer is a REP, materially
participates and spends more than 500 hours per activity, the REP is
engaged in the trade or business of renting real property within the
meaning as §162 and as a result is not subject to the 3.8% tax on
NII. One logical conclusion might be that if the taxpayer is a REP
and is not subject to the 3.8% tax on NII, then the individual is
entitled to the deduction under §199A. (See Schedule E, Box A &
Box B.) (See Reg. §1.1411-4(g)(7).)
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

Issues:
5.

Sch. E,
Box A –
Yes
If check Box
A, does that
mean §162
T/B?

Regarding when a rental real estate activity rises to the level of a T/B,
another position is that under the preamble to regulations under §1411
(the 3.8% net investment income tax), the IRS declined to provide a
definition of a “trade or business” and said to apply §162 rules. In
response to commentators’ desire for guidance in the context of rental
real estate (where commentators were citing cases that rental of a single
property could be a T/B) the IRS stated that it agreed that, “in certain
circumstances, the rental of a single property may require regular and
continuous involvement such that the rental activity is a trade or
business within the meaning of §162. However, [it] does not believe that
the rental of a single piece of property rises to the level of a trade or
business in every case as a matter of law.” It noted that in Reg. §1.2121(h), rental of real property is given as an example of a for-profit
activity under §212 as opposed to a trade or business.
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

Issues:
6.

The IRS goes on to cite the “key factual elements” that are relevant
to whether an activity is a trade or business under §162: (a) type of
property (commercial versus residential versus personal); (b)
Facts &
Circumstances number of properties rented; (c) day-to-day involvement of the
owner or an agent; (d) type of rental (net lease versus traditional;
Test
short term versus long term). “Therefore, due to the large number
of actual combinations that exist in determining whether a rental
activity rises to the level of a §162 trade or business, bright-line
definitions are impractical and would be imprecise.”
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

Issues:
7.

Form
1099’s

Finally, the IRS stated that it would “closely scrutinize” situations
where taxpayers claim that an activity is a trade or business for
§1411 purposes, but not for other purposes. In such a case, the IRS
will “take into account” the taxpayer’s determination of a trade or
business for other purposes, “such as whether the taxpayer complies
with any information reporting requirements for the rental activity
imposed by §6041” (Form 1099’s – See Schedule E, Box A and Box
B).
–

If pay a plumber $800 for a repair on Sch. E rental property, is
your client required to issue a Form 1099? ANS: No. Why?
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Section 199A Deduction
•

Deduction for Qualified Business Income under 199A.
–

Will only
a REP be
eligible for
§199A?

Issues:
8.

1,200
&
800

Section 199A itself leaves the issue of when a rental activity rises to
the level of a QTB unclear, just as did the §1411 regulations, which
provide no bright-line test or rule. As a practical matter, it is
probably the unusual case that a rental activity rises to the level of a
§162 QTB if the T does not materially participate, as the §162
standard is “regular and continuous.” But failure to be a REP is not
the test. For example, assume you work 1,200 hours at a “regular”
job and work 800 hours on a rental activity. You would not be a
REP, but there is case law that finds that someone has a trade or
business with a lot less than that. (How are self-rentals treated?)
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§199A Deduction
•

See Schedule E:
–

Note
•

–

Main
REP
Ins
Tax

Lessee
(Not QTB)

When is someone in the business of leasing personal property?
(See Reg. §1.1362-2(c)(5)(ii)(B).) Lease construction equipment
to a third party at a net profit of $60,000.

Box A & Box B
•

–

Lessor
(QTB)

Is an individual with a Schedule E required to issue a Form
1099? When is an individual in T/B of renting real property
within the meaning of §1627?

See §179 – T/B
•

Is someone with a rental property on Schedule E entitled to a
§179 deduction for the cost of replacing the roof? (See §179(e).)
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Reg. §1.1362-2(c)(5)(ii)(B)
Rents as Trade or Business
Non-Real Property
(B)

Rents.
(1)

In General – Rents means amounts received for the use of, or right
to use, property (whether real or personal) of the corporation.

(2)

Rents Derived in the Active Trade or Business of Renting
Property- Rents does not include rents derived in the active trade
or business of renting property. Rents received by a corporation
are derived in an active trade or business of renting property only
if, based on all the facts and circumstances, the corporation
provides significant services or incurs substantial costs in the
rental business. Generally, significant services are not rendered
and substantial costs are not incurred in connection with net
leases. Whether significant services are performed or substantial costs
are incurred in the rental business is determined based upon all the
facts and circumstances including, but not limited to, the number of
persons employed to provide the services and the types and amounts of
costs and expenses incurred (other than depreciation). (Much more
important today with the §199A deduction.)
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The Form 1099 Act of 2011
•

A owns three Rental Properties (See Box A and Box B of Schedule E):
–

Pay U $2,500 in accounting and tax fees

–

Pay attorney $3,200 for leases and evictions

–

Pay lawn person $2,600 for lawn care and snow removal (or the electrician or
plumber)

•

Is A required to issue a Form 1099 to the attorney, to U, to the lawn
person or the plumber? No – Why? Not a trade or business within
meaning of §162, but a transaction entered into for profit under §212.

•

When is the rental income derived in the ordinary course of a trade or
business within the meaning of §162. (REP materially participates and
spends more than 500 hours per activity – then required to check Box A –
Yes.) (See Reg. §1.1411-4(g)(7).)
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Section 199A Deduction
(See Page 365-4.)
•

Qualified Business Income – Qualified business income is determined
for each qualified trade or business of the taxpayer. For any taxable
year, qualified business income means the net amount of qualified
items of income, gain, deduction, and loss with respect to the qualified
trade or business of the taxpayer. The determination of qualified
items of income, gain, deduction, and loss takes into account these
items only to the extent included or allowed in the determination of
taxable income for the year.
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Section 199A Deduction
(See Page 365-4.)
1.

Which of the following affect QBI? (Schedule C – $250,000)
a.

Pension contribution

b.

Health insurance premium

c.

Deduction for ½ of SE tax

d.

Nondeductible expenses

e.

Separately stated items of income, gain, loss and deduction on Schedule
K-1

f.

Unreimbursed out-of-pocket expenses of partner and S corporation
shareholder – See Craft. (See Notice 89-35 & Rev. Rul. 92-29.)
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Section 199A Deduction
•

Qualified Business Income.
1.

For example, if in a taxable year, a qualified business has $100,000 of
ordinary income from inventory sales, and makes an expenditure of
$25,000 that is required to be capitalized and amortized over five years
under applicable tax rules, the qualified business income is $100,000
minus $5,000 (current-year ordinary amortization deduction), or
$95,000. The qualified business income is not reduced by the entire
amount of the capital expenditure, only by the amount deductible in
determining taxable income for the year.

2.

If the $25,000 were deducted under §179 or qualified for 100% bonus
depreciation, QBI would be $75,000 ($100,000 – $25,000).
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Section 199A Deduction
(See Page 365-3.)
•

Qualified Business Income and Loss.
1.

If the net amount of qualified business income from all qualified trades
or businesses during the taxable year is a loss, it is carried forward as a
loss from a qualified trade or business in the next taxable year. Similar to
a qualified trade or business that has a qualified business loss for the
current taxable year, any deduction allowed in a subsequent year is
reduced (but not below zero) by 20 percent of any carryover qualified
business loss. (Mention §461(l).)
a.

b.

For 2018, will have an NOL for:
1)

Regular tax

2)

AMT

3)

NII

4)

QBI

Remember…
Simple as a Postcard!

Special rules for suspended losses under §469, §465, §1366(d),
§704(d) & §461(l).
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Section 199A Deduction
•

Qualified Business Income and Loss.
2.

For example, T has qualified business income of $20,000 from qualified
business A and a qualified business loss of $50,000 from qualified
business B in Year 1. T is not permitted a deduction for Year 1 and has a
carryover qualified business loss of $30,000 to Year 2. In Year 2, T has
qualified business income of $20,000 from qualified business A and
qualified business income of $50,000 from qualified business B. To
determine the deduction for Year 2, T reduces the 20 percent deductible
amount determined for the qualified business income of $70,000 from
qualified businesses A and B by 20 percent of the $30,000 carryover
qualified business loss. The deduction is $8,000 (20% X $70,000 – 20% X
($30,000).
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Section 199A Deduction
(See Page 365-2, -1 & -5.)
•

How to Make the Calculation Under §199A:
1.

EASY –

There are three categories of taxable income (computed before the §199A
deduction) which are used to determine the amount that is deductible under
§199A. These include:
a.

Category 1 – Taxpayer has taxable income (computed before the §199A
deduction) equal to or less than the threshold amounts ($315,000 for
joint returns and $157,500 for other returns). (See Page 365-1.)

b.

Category 2 – Taxpayer has taxable income (computed before the §199A
deduction) equal to or greater than the end of the phaseout range
(greater than or equal to $415,000 for joint returns and $207,500 for
other returns). (See Page 365-1.)

c.

Category 3 – Taxpayer has taxable income (computed before the §199A
deduction) greater than the threshold amounts ($315,000 for joint
returns and $157,500 for other returns), but not equal to or greater than
the end of the phaseout range ($415,000 for joint returns and $207,500
for other returns). (See Page 365-2; if SSB, see Page 365-5.)

EASY –

UGH –

2.

Note: For all three categories, the deduction may not exceed 20% of taxable
income reduced by net capital gain.
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Section 199A Deduction
Category 1 Calculation
•

Basic Facts:
Schedule C
T.I.
§199A Ded.
T.I.

•

($30,000) ($36,000)
$120,000 $264,000

ANS: $30,000 (or $36,000)

Remember that 96% of all individuals have an AGI ≤ $200,000. What
is the point to this comment?
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Section 199A Deduction
Category 1 Calculation
•

LT / Qual. Divid.
of $40,000?

What is the §199A deduction if SSB?
–

•

$180,000 – SSB & QBI
$150,000 (or $300,000 if MFJ) – What happens if

Basic Facts:
Schedule C
T.I.

$180,000 – QTB & QBI
$150,000 (or $300,000 if MFJ) –

§199A Ded.

($30,000) ($36,000)

T.I.

$120,000 $264,000

•

What is the §199A deduction if QTB?
•
ANS: $30,000 (or $36,000)

–

Point: Deduction is the same.
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Section 199A Deduction
Category 2 Calculation
•

•

•

Basic Facts:
Schedule C
Sch C W-2 Wages
T.I.
§199A Ded.
T.I.

$180,000 – SSB & QBI
$90,000
$450,000
($0)
$450,000

MFS
Spouse
$500,000
I.D. (230,000)
T.I. $270,000

T.P.
QBI $180,000
(0)
$180,000

What is the §199A deduction if SSB?

–

ANS: $0

Should the individual file a separate return if married? Based on
these numbers, and my assumptions, saved over $10,000 in tax by
filing MFSep.
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Section 199A Deduction
Category 2 Calculation
•

Basic Facts:
Schedule C
$180,000 – QTB & QBI
Sch C W-2 Wages $90,000
T.I.
$450,000
§199A Ded.
T.I.

•

($36,000)
$414,000

What is the §199A deduction if QTB? – (Lesser of 2(A) – $36,000 or
2(B) – $45,000)
–

ANS: $36,000
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Section 199A Deduction
Category 3 Calculation
2(A) < 2(B) & Only % of QBI, W-2 & UBIA
•

•

Basic Facts:
Schedule C
Sch C W-2 Wages
T.I.
§199A Ded.
T.I.

$250,000 – SSB & QBI
$120,000
$187,500
($20,000)
$167,500

40% of: QBI – $100,000
W-2 – $48,000
UBIA – $0
2(A) – 20% x $100,000 = $20,000
2(B) – 50% x $48,000 = $24,000

What is the §199A deduction if SSB?
–

ANS: $20,000
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Section 199A Deduction
Category 3 Calculation
2(A) > 2(B) & Only % of QBI, W-2 & UBIA
•

•

Basic Facts:
Schedule C
$250,000 – QBI & SSB
Sch C W-2 Wages $80,000
T.I.
$187,500
§199A Ded.
($17,600)
T.I.
$169,900

What is the §199A deduction if SSB?
–

ANS: $17,600
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40% of: QBI –
W-2 –

$100,000
$32,000

2(A) – 20% x $100,000 = $20,000
2(B) – 50% x $32,000 = $16,000
Deduction is 2(A)
Less 60% x
((2(A) – 2(B))
($4,000 x 60%)
Deduction

$20,000
($2,400)
$17,600

Section 199A Deduction
Category 3 Calculation
QTB & 2(A) < 2(B)
•

•

Basic Facts:
Schedule C
Sch C W-2 Wages
T.I.
§199A Ded.
T.I.

$250,000 – QBI & QTB – 2(A) - $50,000
$120,000
&
$187,500
– 2(B) - $60,000
($37,500)
$150,000

What is the §199A deduction if QTB?
–

ANS: $50,000 but limited to 20% of $187,500, or $37,500

501

Section 199A Deduction
Category 3 Calculation
QTB & 2(A) > 2(B)
•

Basic Facts:
Schedule C
Sch C W-2 Wages
T.I.
§199A Ded.
T.I.

$250,000 – QBI & QTB – 2(A) - $50,000
$80,000
&
$187,500
– 2(B) - $40,000
($37,500)
$150,000
Deduction is 2(A)

•

$50,000

What is the §199A deduction if QTB? Less 60% x
–

ANS: $44,000 but limited to 20% of
$187,500, or $37,500
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((2(A) – 2(B))
(60% x $10,000)
Deduction

($6,000)
$44,000

Section 199A Deduction
•

How to Make the Calculation Under §199A:
3.

Category 1. Taxpayer has taxable income (computed before the §199A
deduction) equal to or less than the threshold amounts ($315,000 for
joint returns and $157,500 for other returns).
a.

Each specified service business (SSB) qualifies for the deduction and
there is no phase-out of the deduction for such a business.

b.

The wage limit does not apply to any QTB if the taxpayer is in this
category. There is no phase-in of the wage limit.

c.

The taxpayer is entitled to a deduction equal to 20% of qualified
business income (QBI) from each QTB.
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
3.

Category 1.

Example 1: Taxpayer is a married person filing a joint return and has
taxable income of $300,000 before the §199A deduction. Assume that the
Good
Example taxpayer has QBI of $250,000 from his Schedule C accounting trade or
business (a specified service business). There are no wages paid to
employees.
The taxpayer’s deduction is 20% of his QBI of $250,000 or $50,000.
Since the $50,000 does not exceed 20% of his taxable income before the
deduction, the taxpayer is entitled to a deduction of $50,000 and the
taxable income for the taxpayer is $250,000 ($300,000 - $50,000).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
3.

Category 1.
Example 2: Assume the same facts as in Example 1, except that the
Schedule C business is not a specified service business. Since the
taxpayer’s taxable income before the deduction is at or below the
threshold amount of $315,000, the taxpayer’s §199A deduction is 20% of
QBI of $250,000 or $50,000. The taxpayers’ taxable income is again
$250,000 ($300,000 - §199A deduction of $50,000).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
4.

Category 2. Taxpayer has taxable income (computed before the §199A
deduction) of amount equal to or greater than the end of the phase-out
range (equal to or greater than $415,000 for joint returns and $207,500
for other returns).
a.

For a SSB, no deduction is allowed.

b.

For each QTB, the wage limit fully applies. Therefore T’s deduction
is the lesser of (1) 20% of QBI; or (2) wage limit which is the greater
of 50% of W-2 wages, or 25% of W-2 wages plus 2.5% of the
unadjusted basis of qualified property.
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
4.

Category 2.
Example 3: Assume that a single taxpayer has taxable income before the
§199A deduction of $250,000, of which $200,000 is QBI attributable to
her Schedule C accounting trade or business. Wages paid to employees in
the trade or business are $90,000.
Since the taxpayer’s taxable income before the §199A deduction exceeds
the $207,500 amount, the taxpayer’s §199A deduction is $0 since the
deduction for a SSB is fully phased out for a single person once the
taxable income for the year equals or exceeds $207,500.
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
4.

Category 2.

Example 4: Assume the same facts as in Example 3, where the taxable
Good
income before the deduction for a single filer is $250,000, $200,000 is
Example QBI from a Schedule C retail business (not a specified service business)
and wages paid to employees in the trade or business are $90,000.
The taxpayer’s §199A deduction is the lesser of:
1)

20% of QBI of $200,000 or $40,000, or

2)

The wage limit which is 50% of the W-2 wages paid of $90,000 or
$45,000.

In this situation, the taxpayer’s §199A deduction is $40,000 and her
taxable income after the deduction is $210,000 ($250,000 – $40,000).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3. Taxpayer has taxable income greater than the threshold amounts
($315,000 for joint returns and $157,500 for other returns), but less than the
end of the phaseout range ($415,000 for joint returns and $207,500 for other
returns).
a.

For a SSB, T must reduce QBI pro rata, and also reduce allocable wages
and unadjusted basis of property pro rata, to determine the deduction.

b.

For each qualified trade or business, the wage limit is phased in pro-rata
if 20% of QBI is greater than the wage limit. This means that if the
taxpayer’s deduction for 20% of QBI is greater than the wage limit, the
taxpayer’s initial deduction is 20% of QBI and that amount must be
reduced by a percentage of the difference, if any, of 20% QBI in excess
of the wage limit. The percentage is the taxpayer’s taxable income
before the §199A deduction in excess of the threshold amount of
$315,000 for joint returns ($157,500 for others) divided by $100,000 for
joint returns (and $50,000 for others).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
c.

See
Page 365-5.

If the business is a SSB and taxable income before the §199A deduction
is greater than $157,500 for single filers ($315,000 for joint returns), but
less than $207,500 for single filers ($415,000 for joint filers), the pro rata
reduction in QBI, W-2 wages and unadjusted basis in qualified property
is 100% minus taxable income before §199A deduction in excess of
$157,500 ($315,000 for joint returns) divided by $50,000 for single filers
($100,000 for joint returns). The equation is:
1 –

xx
$50,000
(for singles)

&

xx
= the pro-rata %
$100,000
(for marrieds)

XX is equal to taxable income before the §199A deduction in excess of
the threshold amount of $157,500 ($315,000 for joint returns).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
c.

1)

For example, if taxable income before the §199A deduction for
a single individual is $187,500 and the taxpayer is engaged in a
SSB, the phaseout is (1 – $30,000/$50,000) = 40%. Only 40% of
QBI, 40% of W-2 wages and 40% unadjusted basis of qualified
property is taken into account for the deduction under §199A.
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
d.

For all businesses (including SSBs) where the taxable income before the
§199A deduction is more than $157,500 ($315,000 for joint filers) and
less than $207,500 ($415,000 for joint filers), the deduction is 20% of
QBI.

See Pages
365-2 & 365-3. 1)
2)

But there is a reduction in the §199A deduction of 20% QBI if 20%
of QBI is greater than the wage limit.
This means that if taxable income before the §199A deduction is
greater than $157,500 and less than or equal to $207,500 ($315,000
to $415,000 for joint returns) and the amount determined under the
wage limit is less than 20% of QBI, then the 20% deduction for
QBI must be reduced by the excess of 20% QBI less the wage limit
multiplied by the percentage of taxable income in excess of
$157,500 ($315,000 for joint returns) divided by $50,000 ($100,000
for joint returns).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
d.
3)

For example, if the taxpayer is single, has taxable income before the
§199A deduction of $187,500, 20% of QBI of $200,000 is $40,000
and 50% of W-2 wages is $30,000, the taxpayer’s §199A deduction
is 20% of QBI of $200,000 or $40,000. Since 20% of QBI or $40,000
is greater than the wage limit of $30,000, the $40,000 deduction
must be reduced by a percentage of taxable income before the
§199A deduction of $187,500 in excess of the threshold amount of
$157,000 or $30,000 ($187,500 – $157,500) divided by $50,000
which is 60% (30,000/50,000). The 60% is then multiplied by the
difference between the $40,000 deduction and the wage limit of
$30,000 or $10,000. Therefore, 60% times the difference of $10,000
($40,000 – $30,000) is $6,000 and the taxpayer’s §199A deduction of
20% of QBI or $40,000 is reduced by $6,000. The taxpayer’s §199A
deduction, therefore, is $34,000 ($40,000 – $6,000) and the
taxpayer’s taxable income is $153,500 ($187,500 – $34,000).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
d.
4)

If in the above example, 50% of the W-2 wages is $50,000 and
20% QBI is $40,000, the taxpayer’s deduction under §199A
would be $40,000. Since 20% of QBI or $40,000 is not greater
than the wage limit of $50,000, the 20% deduction is not
required to be reduced. The taxpayer’s taxable income after the
deduction is $147,500 ($187,500 – $40,000).
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.

Example 5: T, a single person, has taxable income of $187,500, of which
Good
$150,000 is QBI attributable to his Schedule C accounting T/B. Wages
Example paid to employees of the T/B are $100,000. T has an applicable
percentage of 40% [100% minus 60% ($30,000 excess TI over T’s
$157,500 threshold amount / $50,000 phaseout range = 60%)]. T’s
allowable QBI is $60,000 ($150,000 X 40%). Wages for the wage limit are
$40,000 ($100,000 X 40%). T’s deduction for QBI is $12,000 (20% X
$60,000 QBI). Therefore, T’s deduction is $12,000. (Note: The
modification for taxable income between $157,500 to $207,500 does not
apply since 20% of QBI or $12,000 is not greater than 50% of the
reduced W-2 wage limit of $20,000.)
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
Example 6: Same facts as Example 5, T is a single person, has taxable
income of $187,500, QBI of $150,000 which is attributable to his
accounting business. T has paid no wages. T has an applicable
percentage of 40% [100% minus 60% ($30,000 excess TI over T’s
$157,000 threshold amount / $50,000 phaseout range = 60%)]. T’s
allowable QBI is $60,000 ($150,000 X 40%). Since T’s taxable income is
$187,500, T is required to reduce the $12,000 deduction as the wage limit
is phased in. The difference between 20% of QBI ($12,000) and 50% of
W-2 wages ($0) is $12,000. This $12,000 amount is reduced by the
percentage of TI in excess of $157,500 or $30,000 divided by $50,000, or
60% (60% X the difference of $12,000 is $7,200). The 20% of QBI of
$12,000 must be reduced by $7,200 and the deduction is therefore $4,800.
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Section 199A Deduction
•

How to Make the Calculation Under §199A:
5.

Category 3.
Example 7: T is single and owns and operates a Schedule C T/B that is
not a specified service business. The T/B pays $100,000 in W-2 wages to
employees and has $350,000 in QBI. Assume the T/B has no qualified
property, and T has TI of $360,000. T’s deduction for QBI is $50,000,
which is the lesser of (1) $70,000 (20% X $350,000 QBI); or (2) $50,000
[the greater of (a) $50,000 (50% of W-2 wages), or (b) $25,000 (25% of
W-2 wages plus 2.5% of qualified property of $0)]. Therefore, T’s
deduction is $50,000. (Note: The phaseout of the 20% deduction does not
apply since T’s taxable income is greater than $207,500, more than
$50,000 plus $157,000 threshold.)
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Section 199A Deduction
•

Deduction for Qualified Business Income under §199.
–

Good

Think about a plumbing contractor with no employees whose QBI is
$250,000. What tax effect if the contractor makes an S election for the
business? How much would the contractor need to pay as compensation
in order to generate a §199A deduction if the contractor is single and his
or her taxable income is $210,000 before the deduction.

–

The equation is: [(Net business income before wages) x .2 / .7] = wages to
be paid.

–

Wages – $71,429
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Section 199A Deduction
•

Deduction for Qualified Business Income under §199.
–

This means that the shareholder should pay wages of about $71,250 to
maximize the deduction under §199A if taxable income is in excess of the
threshold amount of $157,500 ($315,000 for joint returns) by at least
$50,000 (or $100,000 for joint returns)

–

If taxable income is less than or equal to the threshold amount of
$157,500 (or $315,000 for joint returns), then the age old problem of too
little compensation will come into play. The technical answer is
reasonable compensation.

–

But SE tax is $10,600 vs. deduction of $35,625 x 30% = $10,688.
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Section 199A Deduction
Aggregation Rules
•

The regulations extend the definition of trade or business for
purposes of §199A beyond §162 in one circumstance.

•

Solely for purposes of §199A, the rental or licensing of tangible or
intangible property to a related trade or business is treated as a trade
or business if the rental or licensing and the other trade or business
are commonly controlled under Reg. §1.199A-4(b)(1)(i) (see Reg.
§1.199A-1(b)(1) and -1(b)(13)).

•

It is not uncommon that for legal or other non-tax reasons taxpayers
may segregate rental property from operating businesses.
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Section 199A Deduction
Aggregation Rules
•

This rule allows taxpayers to aggregate their trades or businesses with
the associated rental or intangible property under Reg. §1.199A-4 if
all of the requirements of Reg. §1.199A-4 are met.

•

In addition, this rule may prevent taxpayers from improperly
allocating losses or deductions away from trades or businesses that
generate income that is eligible for a §199A deduction.

521

Section 199A Deduction
Aggregation Rules
•

Under Reg. §1.199A-4, aggregation is permitted but is not required.
However, an individual may aggregate trades or businesses only if the
individual can demonstrate that the requirements in Reg. §1.199A4(b)(1) are satisfied.
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Section 199A Deduction
Aggregation Rules
•

FIRST, consistent with other provisions in the proposed regulations, each
trade or business must itself be a trade or business as defined in Reg.
§1.199A-1(b)(13).

•

SECOND, the same person, or group of persons, must directly or
indirectly, own at a 50% interest in each of the businesses to be
aggregated for the majority of the taxable year in which the items
attributable to each trade or business are included in income. All of the
items attributable to the trades or businesses must be reported on returns
with the same taxable year (not including short years). Reg. §1.199A4(b)(3) provides rules allowing for family attribution. Because the
proposed rules look to a group of persons, non-majority owners may
benefit from the common ownership and are permitted to aggregate.
There is no reporting requirement of common ownership.

•

THIRD, none of the aggregated trades or businesses can be a SSB. Reg.
§1.199A-5 addresses SSBs and trades or businesses with SSB income.
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Section 199A Deduction
Aggregation Rules
•

FOURTH, individuals and trusts must establish that the trades or
businesses meet at least two of three factors, which demonstrate that the
businesses are in fact part of a larger, integrated trade or business. These
factors include:
(1) The businesses provide products and services that are the same (for example,
a restaurant and a food truck) or they provide products and services that are
customarily provided together (for example, a gas station and a car wash);
(2) The businesses share facilities or share significant centralized business
elements (for example, common personnel, accounting, legal, manufacturing,
purchasing, human resources, or information technology resources); or
(3) The businesses are operated in coordination with, or reliance on, other
businesses in the aggregated group (for example, supply chain interdependencies).
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Section 199A Deduction
Aggregation Rules – Individuals
•

An individual is permitted to aggregate trades or businesses operated
directly and trades or businesses operated through RPEs. Individual
owners of the same RPEs are not required to aggregate in the same
manner.

Read

•

An individual directly engaged in a trade or business must compute
QBI, W-2 wages, and UBIA of qualified property for each trade or
business before applying the aggregation rules. If an individual has
aggregated two or more trades or businesses, then the combined QBI,
W-2 wages, and UBIA of qualified property for all aggregated trades
or businesses is used for purposes of applying the W-2 wage and
UBIA of qualified property limitations described in Reg. §1.199A1(d)(2)(iv).
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Section 199A Deduction
Aggregation Rules – RPEs
•

RPEs must compute QBI, W-2 wages, and UBIA of qualified property
for each trade or business. An RPE must provide its owners with
information regarding QBI, W-2 wages, and UBIA of qualified
property attributable to its trades or businesses.

•

The Treasury Department and the IRS considered permitting

Read aggregation by an RPE in a tiered structure. The Treasury

Department and the IRS considered several approaches to tiered
structures, including permitting only the operating entity to aggregate
the trades or businesses or permitting each tier to add to the
aggregated trade or business from a lower-tier, provided that the
combined aggregated trade or business otherwise satisfied the
requirements of Reg. §1.199A-4(b)(1) had the businesses all been
owned by the lower-tier entity. The Treasury Department and the IRS
are concerned that the reporting requirements needed for either of
these rules would be overly complex for both taxpayers and the IRS
to administer and comments are requested.
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Section 199A Deduction
Reporting and Consistency
Reg. §1.199A-4(c)(1) requires that once multiple trades or businesses are
aggregated into a single aggregated trade or business, individuals must
consistently report the aggregated group in subsequent tax years. Reg.
§1.199A-4(c)(1) provides rules for situations in which the aggregation
rules are no longer met as well as rules for when a newly created or
acquired trade or business can be added to an existing aggregated group.
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Section 199A Deduction
Reporting and Consistency
•

Reg. §1.199A-4(c)(2)(i) provides reporting and disclosure
requirements for individuals that choose to aggregate, including
Read identifying information about each trade or business that constitutes
a part of the aggregated trade or business. Reg. §1.199A-4(c)(2)(ii)
allows the Commissioner to disaggregate trades or businesses if an
individual fails to make the required aggregation disclosure. The
Treasury Department and the IRS request comments as to whether it
is administrable to create a standard under which trades or
businesses will be disaggregated by the Commissioner and what that
standard might be.
•

Disclosure of Information – See Reg. §1.199A-4(c)(2).
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Section 199A Deduction
Reporting and Consistency
•

The definition of an RPE does not include a PTP. However, PTPs
must still determine and report QBI under the rules of Reg. §1.199ARPE 3 for each trade or business in which the PTP is engaged and whether
those trades or businesses are SSBs. A PTP must also determine
≠
PTP whether it has received any qualified REIT dividends or qualified
PTP income or loss from another PTP. These items must be reported
on or with the Schedule K-1. A PTP is not required to determine or
report W-2 wages or the UBIA of qualified property.
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Application to Trusts, Estates,
and Beneficiaries
•

Reg. §1.199A-6(d) contains special rules for applying §199A to trusts
and decedents’ estates. To the extent that a grantor or another person
is treated as owning all or part of a trust under §671 through §679
(grantor trust), including qualified subchapter S trusts (QSSTs) with
respect to which the beneficiary has made an election under
§1361(d), the owner will compute its QBI with respect to the owned
portion of the trust as if that QBI had been received directly by the
owner.
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Application to Trusts, Estates,
and Beneficiaries
•

In the case of a §199A deduction claimed by a non-grantor trust or
estate, §199A(f)(1)(B) applies rules similar to the rules under former
DNI
§199(d)(1)(B)(i) for the apportionment of W–2 wages and the
apportionment of UBIA of qualified property.
•

In the case of a non-grantor trust or estate, the QBI and expenses
properly allocable to the business, including the W-2 wages relevant
to the computation of the wage limitation, and relevant UBIA of
depreciable property must be allocated among the trust or estate and
its various beneficiaries.

•

Specifically, Reg. §1.199A-6(d)(3)(ii) provides that each beneficiary’s
share of the trust’s or estate’s W-2 wages is determined based on the
proportion of the trust’s or estate’s DNI that is deemed to be
distributed to that beneficiary for that taxable year.
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Application to Trusts, Estates,
and Beneficiaries
•

Similarly, the proportion of the entity’s DNI that is not deemed
distributed by the trust or estate will determine the entity’s share of
the QBI and W-2 wages.

•

In addition, if the trust or estate has no DNI in a particular taxable
year, any QBI and W-2 wages are allocated to the trust or estate, and
not to any beneficiary.
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Application to Trusts, Estates,
and Beneficiaries
•

In addition, Reg. §1.199A-6(d)(3)(ii) provides that, to the extent the
trust’s or estate’s UBIA of qualified property is relevant to a trust or
estate and any beneficiary, the trust’s or estate’s UBIA of qualified
property will be allocated among the trust or estate and its
beneficiaries in the same proportion as DNI of the trust or estate is
allocated. This is the case regardless of how any depreciation or
depletion deductions resulting from the same property may be
allocated under §643(c) among the trust or estate and its beneficiaries
for purposes other than §199A.
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Application to Trusts, Estates,
and Beneficiaries
•

Under §199A, the threshold amount is determined at the trust level
without taking into account any distribution deductions. Commenters
have noted that taxpayers could circumvent the threshold amount by
dividing assets among multiple trusts, each of which would claim its
own threshold amount. This result is inappropriate and inconsistent
with the purpose of §199A. Therefore, Reg. §1.199A-6(d)(3)(v)
provides that trusts formed or funded with a significant purpose of
receiving a deduction under §199A will not be respected for purposes
of §199A.
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Anti-Avoidance Rules for Multiple Trusts
•

To address this and other concerns regarding the abusive use of multiple
trusts, Reg. §1.643(f)-1 confirms the applicability of §643(f). As noted in
part II of the Background, §643(f) permits the Secretary to prescribe
regulations to prevent taxpayers from establishing multiple non-grantor
trusts or contributing additional capital to multiple existing non-grantor
trusts in order to avoid Federal income tax.

•

Reg. §1.643(f)-1 provides that, in the case in which two or more trusts
have substantially the same grantor or grantors and substantially the
same primary beneficiary or beneficiaries, and a principal purpose for
establishing such trusts or contributing additional cash or other property
to such trusts is the avoidance of Federal income tax, then such trusts will
be treated as a single trust for Federal income tax purposes.

•

For purposes of applying this rule, spouses are treated as only one person
and, accordingly, multiple trusts established for a principal purpose of
avoiding Federal income tax may be treated as a single trust even in cases
where separate trusts are established or funded independently by each
spouse.
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Anti-Avoidance Rules for Multiple Trusts
•

Reg. §1.643(f)-1 further provides examples to illustrate specific
situations in which multiple trusts will or will not be treated as a
single trust under this rule, including a situation where multiple trusts
are created with a principal purpose of avoiding the limitations of
§199A. The application of Reg. §1.643(f)-1, however, is not limited to
avoidance of the limitations under §199A and Reg. §1.199A-1 through
Reg. §1.199A-6.
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§199A
Issues Relating to QTB
•

Assume that A & B lease a building to an S corporation (a tax
partnership or C corporation). The S corporation is owned by A and
B. What result if A and B lease the building to the S corporation:
a.

At a profit.

b.

At a loss (see Reg. §1.469-4(d)(1)). What is the appropriate economic
unit? See Reg. §1.199A-4 for aggregation rules and Reg. §1.199A1(b)(13) where rental rises to the level of a T/B where the business is
commonly controlled.
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§199A
Issues Relating to QTB
LLC
Land & Bldg

S Co. (Mfrs Product)
(1120S/1065)
Lease
Bldg

50%

50%

A

B

50%

50%

A
B
$300,000
$300,000
T or B

1.

Lease building at profit of $150,000 – Not passive income and not NII –
Reg. §1.469-2(f)(6) and Reg. §1.1411-5(b)(2)(i). What is QBI from a QTB?
– See Reg. §1.199A-1(b)(13).

2.

Lease building at loss of $80,000 – Loss is passive – Exception Reg.
§1.469-4(d)(1) (appropriate economic unit). What is QBI from a QTB?
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§199A Deduction
QBI:
Positive QTB & Negative QTB
•

If combined QBI from all of an individual’s trades or businesses is
greater than zero, but the individual’s QBI from one or more trades
or businesses is less than zero, the mechanics of how the loss should be
offset against the QBI income for purposes of calculating the §199A
deduction was unclear. How such a loss is allocated matters in
situations in which an individual has taxable income above the
threshold amount and more than one trade or business with positive
QBI.
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§199A Deduction
QBI:
Positive QTB & Negative QTB
•

The commenter suggested that a “netting” approach best reflects
Congress’s intent, and that the absence of a netting approach would
lead to inconsistent and counterintuitive results that Congress did not
intend.

•

The Treasury Department and the IRS agree that a netting approach
is contemplated by the carryforward rule of §199A(c)(2) and is
necessary to ensure results consistent with the intent of §199A.
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§199A Deduction
QBI:
Positive QTB & Negative QTB
•

Accordingly, Reg. §1.199A-1(d)(iii) provides that, if an individual has
QBI of less than zero from one trade or business, but has overall QBI
greater than zero when all of the individual’s trades or businesses are
taken together, then the individual must offset the net income in each
trade or business that produced net income with the net loss from
each trade or business that produced net loss before the individual
applies the limitations based on a combination of the W-2 wages and
the UBIA of qualified property. Reg. §1.199A-1(d) provides guidance
on the application of these limitations.
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QBI
Positive QTT
Positive QTB & Negative QTB
Assume the following facts:
Year – 2018
Filing Status – MFJ
T.I. (w/o §199A) – $430,000
QTB – No. 1:
QBI – $400,000
W-2 Wages – $120,000

QTB – No. 2:
QBI – ($300,000)
W-2 Wages – $150,000

Reg. §1.199A-1(d)(2)(iii) provides that the QBI from the loss QTB must
first offset the QBI from the positive QTB. The adjusted QBI is then used
to make the calculation and the W-2 wages and UBIA of the loss QTB is
not taken into account for the calculation.
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§199A and Marijuana Businesses
•

Did a marijuana business qualify for old §199 deduction of 9% of
QPAI, but limited to 50% of W-2 wages? – Yes

•

Does a marijuana business qualify for the deduction under §199A for
20% of QBI from a QTB? – Yes
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State Legal Marijuana Businesses
•

Twenty nine states have legalized medical marijuana. Colorado,
Washington, D.C. and eight other states have legalized recreational
marijuana. Never operate a marijuana business as an S corporation.
(See Loughman, T.C. Memo. 2018-85.)
1.

§280E: No deduction is allowed for a T/B that consists of trafficking in a
controlled substance (which marijuana is, under Federal law).
a.

But such a T/B may reduce gross revenue by cost of goods sold.
Marijuana businesses are aggressively using full absorption rules and the
uniform capitalization rules to capitalize what otherwise would be
deductible T/B expenses. (See Alterman v. Comm’r, T.C. Memo. 201883.)

b.

Colorado amended its State income tax rules to allow a deduction
for T/B expenses deductible but for §280E.
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State Legal Marijuana Businesses
•

Other marijuana issues:
1.

2.

Businesses cannot obtain bank accounts and banking services. Therefore
cannot meet Federal electronic tax payment requirements.
a.

Colorado company has gone to Tax Court challenging an IRS denial of
its request to abate penalties imposed for failure to electronically deposit
withholding taxes.

b.

Company claims the IRS suggested that it arrange for a third party to
make the required deposits on its behalf. That potentially would be
money laundering.

Ethical issues: Colo. has determined attorneys may assist legal marijuana
businesses, but must inform them about Federal law.
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Other Marijuana Issues
CCA 201504011
•

In CCA 201504011, IRS Chief Counsel advised that a medical marijuana
business was to determine its cost of goods sold using the applicable
inventory-costing regulations under §471 as they existed when §280E,
was enacted, instead of under the more recent §263A(a)(2). Counsel's
Office noted that allowing the taxpayer to capitalize its costs under
§263A(a)(2) would run contrary to the prohibition under §280E
disallowing all deductions of a trade or business trafficking in a Schedule I
or II controlled substance.
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